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“Spies evasion” doctrine: 
The “Spies evasion” doctrine is, essentially, one of the common ways the government convicts a 
non-filer target of tax evasion. It is essentially a road map for the government to follow that will find a 
non-filer target criminally liable for felony income tax evasion when the following elements indicative 
of a non-filer’s willfulness can be proven. The target willfully (1) fails to file a tax return, and (2) his or 
her action is coupled with an “affirmative act of evasion,” that is likely to mislead the government. 

Sources of federal law that defines “tax 
evasion” in general: 
The specific source of federal law that defines tax evasion is Section 7201 of the Internal Revenue 
Code. However, that definition has been expanded, amplified, and interpreted by case law, the 
underlying treasury regulations, and revenue rulings. At a basic level, Section 7201 provides that a 
person commits tax evasion when he or she “willfully attempts in any manner to evade or defeat any 
tax or its payment.” 

Significance of the Spies evasion doctrine: 
Section 7201 “Spies evasion” is a tremendously more serious offense than the seldom charged 
section 7203 misdemeanor surrounding the non-filing of a tax return. This is because the mere non-
filing of a tax return is typically a Section 7203 misdemeanor, while a “Spies Evasion” type fact 
pattern may cause the Section 7203 offense to rise to the level of a Section 7201 felony. The willful 
failure to file a return and pay federal income tax where a taxpayer knows federal tax is due is only a 
misdemeanor United States v. Masat, 896 F.2d 88, 97-99 (5th Cir. 1990). 

Tax evasion, however, must be proved by some sort an affirmative act rather than a failure to act. 
Tax evasion is most commonly proven by showing the willful filing of a false return. A “Spies 
Evasion” type fact pattern will enable the government to establish an affirmative act even where 
returns are not filed! 

In Spies the Supreme Court identified at least seven examples of conduct that constituted affirmative 
acts of evasion. The Court stated: “We think the affirmative willful attempt may be inferred from 
conduct such as [1] keeping a double set of books, [2] making false entries of alterations, [3] or 
false invoices or documents, [4] destruction of books or records, [5]concealment of assets or 
covering up sources of income, [6] handling of one’s affairs to avoid making the records usual in 
transactions of the kind, and [7] any conduct, the likely effect of which would be to mislead or to 
conceal.” Spies  United States , 317 U.S. 492, 499 (1943). 
Unfortunately for many taxpayers, case law has greatly expanded what it means to engage in an 
“affirmative act of evasion.” By way of example of a recent application of this doctrine, In N. Stierhoff, 
CA-1, 2009-1 ustc, a target was convicted and sentenced 

for committing Spies Evasion. The affirmative acts that elevated his non-filing from a misdemeanor 
into a felony were that the target operated his business under a false name, concealed his identity 
and income, and of course was a non-filer. 

 



Effective criminal tax defense counsel’s 
goals in an egg shell audit: 
In the typical eggshell audit criminal tax defense counsel seeks to avert the emergence of a criminal 
investigation, by attempting to prevent a client from making any criminal admissions. In a reverse 
eggshell audit, they endeavor to discover any ongoing clandestine criminal tax proceeding and 
possibly limit the taxpayer’s cooperation in order to protect the taxpayer from criminal prosecution by 
protecting their constitutional rights against self-incrimination and unreasonable search and seizures. 

Methods to obtain the above goals: 
Taxpayers facing an egg shell audit should only be represented by experienced criminal tax defense 
counsel and the CPAs who perform via a Kovel agreement (United States V. Kovel, 296 F.2d 918 
(2nd Cir. 1961)) effectively subordinating them to the attorneys supervision and rendering 
communication between the CPA and the client subject to the attorney client privilege. The original 
return preparer should never provide representation in an egg shell audit as they do not have 
attorney client privilege and are often subpoenaed to help make the government’s case in chief 
against the taxpayer. Also they cannot be trusted to be more concerned with protecting their own 
reputation than in helping the client avoid criminal prosecution. 

Taxpayers faced with an eggshell audit are in dire need of an experienced criminal tax defense 
attorney who is able to advise the taxpayer on how exactly to comply with the auditor’s data 
requests, questioning, summonsing of records and all other investigatory techniques while 
simultaneously preventing the client from making criminal admissions or providing false information 
that can effectively waive the client’s 5th Amendment privilege against self-incrimination and 4th 
amendment privilege against unreasonable searches. 

The Criminal Tax Defense Attorney’s largest concern in an eggshell audit is to dissuade the 
examining agent from referring the case to the criminal investigation unit of the IRS because CID’s 
primary mission is to deter the general public from committing tax crimes by criminally prosecuting a 
sample of taxpayers caught cheating to make an example out of them. 

Once a revenue agent discovers significant and affirmative indications of fraud during a civil audit, 
he will first privately consult with his manager and upon receiving his managers approval he then 
secretly consults with a “fraud referral specialist” that works directly with the auditor to develop a 
“fraud development plan,” for the sole purpose of documenting the affirmative acts and firm 
indicators of fraud in order to refer the case to the criminal investigation function of the IRS. Criminal 
tax defense counsel must know when to weigh the benefit of continuing to cooperate with the civil 
revenue agent in an effort to quell the agent’s suspicion before a referral is made or choosing to 
advise his client to remain silent to protect the taxpayer from self-incriminating themselves by 
admitting to tax fraud or in making statements that the auditor later proves to be lies Page | 9 which 
amounts to a felony in and of itself as it is a felony to lie to a federal agent after a referral has been 
made. 

Questioning the auditor regarding whether there is an open criminal investigation, grand jury 
investigation, associated technical fraud advisor or associated special agent of the criminal 
investigation division achieves different objectives in an eggshell versus a reverse eggshell audit. In 
an egg shell audit, this line of questioning may become necessary to protect the taxpayer but must 
be asked in such a manner as not to raise the auditor’s suspicion that tax fraud exists in the client’s 
fact pattern. If a reverse eggshell audit is underway, this line of questioning can help protect the 
taxpayer, because it will alert counsel to the existence of a clandestine criminal investigation or, if 



the revenue agent provides more than a tacit denial of the existence of a parallel criminal 
investigation, subsequent information and statements may be suppressible under Tweel. 

One of the strongest protections available to criminal tax defense counsel is found under Tweel, 
which held that any auditor deception in a reverse egg shell audit has to be tacit rather than 
affirmative otherwise subsequently procured information will be suppressible. Thus when a revenue 
agent lies when he or she states that there is no parallel criminal investigation underway, a technical 
fraud advisor has not been associated with the audit, or if they continue their civil investigation after 
badges of fraud have been detected which are sufficient to trigger a halt to the civil examination and 
a criminal referral, any subsequently procured documents and statements are suppressible in a 
subsequent criminal prosecution. 

An argument can also be made that all subsequent information and the taxpayer’s statements 
collected subsequent to the revenue agents original discovery of badges of fraud is inadmissible 
under Tousaint and thus can be suppressed. However contrary hair splitting case law holds that if 
the auditor’s conduct is merely a deception that violates IRS procedure but falls short of violating the 
U.S. Constitution or applicable federal statutes, the evidence collected by the auditor will not be held 
to be inadmissible in a subsequent criminal prosecution under Caceres and thus will not be 
suppressed. This split in federal case law creates a continuum of auditor behavior that requires 
measuring actions taken by an auditor that are often clandestine and thus hard to analyze and 
therefore makes the reverse egg shell audit extremely risky to the effected taxpayer. 

It is often assumed that a taxpayer’s IRS master file is flagged if the taxpayer is involved in a criminal 
investigation, and thus a civil auditor could theoretically respond to an inquiry by a taxpayer’s 
representative whether there is an open criminal investigation, grand jury investigation, associated 
technical fraud advisor or associated special agent of the criminal investigation division. While the 
civil revenue agent will almost certainly Page | 10 be aware of the coding in the file, when queried, 
they will have to either answer honestly or more likely refuse to respond at all, in either event the 
criminal tax defense attorney will have learned something. In my opinion a refusal to deny a parallel 
tax criminal investigation is underway is as good as an admission that one is. 

Accordingly, a taxpayer representative’s failure to ask the right questions at the sensitive juncture 
between an egg shell audit and it’s progression into a reverse egg shell, or failure to recognize the 
approaching juncture altogether, may result in a permanent loss of a taxpayer’s constitutional rights 
and privileges. 

DEFENSE TACTICS DURING CIVIL 
EXAMINATION 
A civil examiner is required to refer a case to the Criminal Investigation Division (CID) as soon as a 
firm indication of fraud is discovered in order to protect the taxpayer’s fifth amendment rights against 
self-incrimination and fourth amendment right against unreasonable searches and seizures. Thus, a 
civil examination should be immediately suspended while the IRS pursues a criminal tax 
investigation. However this is occasionally not the case. 

Consequently, tax defense counsel should endeavor to prevent their client’s from offering testimony 
or evidence during a civil examination where it is indicative or probative of criminal intent, including 
making false statements and creating any record or displaying conduct that is likely to mislead or 
conceal especially in cases where there is an arguable Fifth Amendment claim. On the other hand, 
once a civil examination has begun, a taxpayer’s failure to make books and records unconditionally 
available to the examining agent may result in referral of the matter for criminal investigation. To this 



end, I routinely counsel my client’s that when speaking to a civil examiner they only have two 
choices: 1. Tell the truth! 2. Remain silent! 

A substantial majority of reported convictions in criminal tax cases involve taxpayers who cooperated 
fully early in the investigation, without counsel, and either lied or made damaging admissions to CID 
agents. CID agents have the advantage during the first interview: they have prepared, they have 
reviewed tax returns, and they know the direction and scope of the investigation, consequently 
unrepresented taxpayers are at a distinct disadvantage. 

A couple of cases are illustrative of the case law in this area that defense counsel can use to his 
client’s advantage: 

In one notable case, taxpayer’s counsel argued that the evidence gathered by the examining agent 
was inadmissible in a subsequent criminal trial because there had been firm indications of fraud from 
the beginning of the audit and thus the audit should have been suspended pending a referral of the 
case to CID which would have put the taxpayer on notice of his criminal tax exposure. The Seventh 
Circuit held that the consensual search at the exam level was unreasonable under the Fourth 
Amendment and violated the due process clause of the Fifth Amendment because the taxpayer’s 
consent was induced by fraud, deceit, trickery or misrepresentation by the examining agent. To 
prevail under this line of case law, Tax Defense Counsel must establish that the agent affirmatively 
misled the taxpayer about the investigation and that this deceit was a material factor in the 
taxpayer’s decision to give information to the agent. 

In another illustrative criminal tax case, to find out whether his client’s ongoing investigation was 
criminal or civil, the taxpayer’s attorney asked the examining agent whether a CID agent was 
involved in the investigation. The agent correctly responded that no special agent was involved. The 
Fifth Circuit held that records turned over by the taxpayer’s attorney to the agent could not later be 
used in a criminal tax case against the taxpayer because the agent deliberately deceived the 
taxpayer’s attorney by not informing him of the criminal nature of the investigation even though his 
previous statement was correct. The court held that his deception invalidated the taxpayer’s consent 
to the examination of his records and made the examination an unreasonable search and seizure in 
violation of the Fourth Amendment. 

By contrast, in another illustrative civil case (non-criminal) before the Tax Court, the Tax Court 
refused to bar the use of evidence collected in a criminal investigation that was disguised as a civil 
audit because the taxpayer was aware that the information could be used in a civil case. 

In some instances, moreover, the taxpayer’s tax defense counsel may object to the agent’s 
summonses based on protections of confidentiality that may apply to tax advice given by a federally 
authorized tax practitioner. The privilege may be asserted only in any noncriminal tax matter before 
the IRS or in any noncriminal tax proceeding in federal court brought by or against the United States. 

LACK OF INTENT 
Proving that a taxpayer acted intentionally in violation of a known legal duty is a critical element of 
most of the government’s criminal tax cases and is often the most difficult one for the prosecution to 
prove. In the absence of a confession or the testimony of an accomplice, intent usually must be 
established by circumstantial evidence concerning the taxpayer’s actions. The admissibility of 
circumstantial evidence is frequently a close question that criminal tax counsel can endeavor to 
suppress. Questions concerning the admissibility of evidence of intent are best raised with the tax 
defense counsel at both the Tax Division of the Justice Department and the U.S. Attorney’s office, 



since both organizations are bound by guidelines and experience that encourage them to consider 
declination if the only admissible evidence of intent is that of carelessness. 

  

DEFECTS IN METHOD OF PROOF 
When the IRS relies on indirect or circumstantial methods of proof, guidelines established by the 
courts establish safeguards that must be complied with in the use of that circumstantial evidence. 
Effective Tax Counsel can ensure that these safeguards are complied with. 

IMPROBABILITY OF CONVICTION 
Both the IRS and the Department of Justice regard the probability of conviction to be an important 
standard of review. A number of factors that are not sufficient by themselves to cause eclination, 
when viewed together, might be sufficient reason to decline a case. A combination of a health 
condition, personal tragedy, and prepayment of liabilities could form the basis for declination. If a 
physical or mental health defense is raised, it should be supported by a medical opinion letter, 
medical records, and the curriculum vitae of the medical professional who treated the taxpayer. 

Potential Tax Practitioner criminal liability: 
It is important to emphasize the obvious that tax evasion is a very different concept than tax 
avoidance is. Tax avoidance involves the careful, legal structuring of one’s affairs so his or her tax 
liability is legally reduced or minimized. Tax avoidance is legal. As one famous judge put it, “one may 
so arrange his affairs that his taxes shall be as low as possible; he is not bound to choose that 
pattern which will best pay the Treasury; there is not even a patriotic duty to increase one’s taxes.” 
Helvering v. Gregory, 69 F.2d 809, 810-11 (2d Cir. 1934). Tax evasion, by contrast, is not legal and 
it involves the willful attempt to avoid paying one’s tax liability after it has been incurred. 

A tax practitioner can be found guilty to the same extent as the taxpayer who actually owes the 
taxes. This is because the scope of tax evasion is defined broadly in Section Specifically, Section 
7201 provides that tax evasion includes a person’s attempt “in any manner”—including helping 
another—“to evade or defeat any tax” or its payment (emphasis added). Thus, the statute allows the 
IRS to prosecute a person for the evasion of another’s tax liability. The defendant need not be the 
taxpayer in question. 

To successfully prosecute a violation of the aiding or assisting provisions for aiding or assisting 
another to file a false form, the government must prove beyond a reasonable doubt that; 

The defendant aided, assisted, procured, counseled, or advised the preparation or presentation of a 
document 

The document was false as to a material matter 

The defendant acted willfully. 

Charges under this provision are most often brought against, accountants, bookkeepers and others 
(including an entity’s employee’s) who prepare or assist in the preparation of tax returns. However, 
the statute is not limited solely to the direct preparation of a return but is much broader in that the 



statute reaches any intentional conduct that contributes to the presentation of a false document to 
the IRS. Case law in the area provides the following examples: 

An individual who sold discounted winning horse or dog race tickets to others for cash, thereby 
causing the filing of a false Form 1099s, as well as the individuals who signed government forms 
provided to the racetracks that falsely stated that he or she was the winner of the horse or dog race; 

A person who knowingly prepared overstated appraisals to substantiate overstated deductions for 
charitable contributions; 

Persons who fabricate and then sell fictitious invoices to others to support nonexistent deductions; 

A breeder who, in furtherance of a fraudulent tax shelter, signed back-dated contracts for the 
purchase of livestock; 

An employee who prepared false books and records that were eventually used to prepare the 
entity’s returns; 

The be charged under these provisions one need only assist in the preparation of, and need not sign 
or file the actual false document. The statute has thus been applied to individuals who communicate 
false information to their return preparers, thereby causing the tax preparer to file a false return. On 
the other hand, the statute specifically provides that the taxpayer who signs and files the return or 
document need not know of, or consent to, the false statement for the aiding and abetting statue to 
be brought against the preparer. For example, a tax preparer who inflates deductions understates 
income or claims false credits on a client’s return may be charged with aiding and abetting even if 
the taxpayer for whom the return is prepared is unaware of the falsity of the return he signed and 
filed. Moreover, a tax preparer who utilizes information provided by a client that the preparer knows 
to be false in the preparation of a return can be criminally charged with assisting in the preparation of 
a false return. 

FALSE AS TO MATERIAL MATTER 
The courts that have ruled on what constitutes a material matter have held materiality to be a matter 
of law to be decided by the court and not a factual issue to be decided by the jury. 

WILLFULNESS 
To establish willfulness in the delivery or disclosure of a false document, the government need only 
show that the accused knew that the law required a truthful document to be submitted and that he or 
she intentionally violated the duty to be truthful. The crime of aiding or assisting in the preparation or 
presentation of a false return or document requires that the defendant’s actions be willful in that the 
defendant knew or believed that his or her actions were likely to lead to the filing of a false return. 
The Ninth Circuit (the appeals court for Southern California and thus controlling precedent) has held 
that the government must prove not only that the accused knew that the conduct would result in a 
false return, but must additionally establish that tax fraud was in fact the objective of the allegedly 
criminal conduct. 

STATUTE OF LIMITATIONS 
The statute of limitations for the crime of aiding or assisting the preparation or presentation of a false 
return or other document is six years. The statute of limitations for charges involving delivery or 



disclosure of a false document starts to run from the date the document is disclosed or submitted to 
the IRS. 

  

Examples of evasion of assessment type 
convictions of practitioners: 
In United States v. Wilson, 118 F.3d 228 (4th Cir. 1997), the court considered the evidence that the 
government introduced against the defendant that he (the defendant) attempted to mislead the IRS 
or conceal the taxpayer’s assets. The court considered the following evidence, among 
others: (1) that the defendant “prepared and executed false, backdated notes;” (2)that he 
“participated in a meeting where he discussed removing money from [another’s] bank accounts in 
order to prevent the IRS from attaching the money;” (3) that he provided the IRS revenue officer 
misinformation; (4) that he “prepared numerous corporate documents for [various parties], knowingly 
named “strawmen” as officers and directors;” and (5) that he instructed someone “how to funnel 
money” from one person to another to make it look like one of the parties had made an investment 
when he had not in fact done so. 
In R.J. Ruble, DC N.Y., 2009-2 ustc, a well-known attorney was convicted of income tax evasion for 
designing and marketing a tax shelter. The government proved that attorney either knew or 
alternatively consciously disregarded the fact that the tax shelter he designed and marketed lacked 
economic substance. There was no business purpose to employ the shelter other than to obtain a 
tax benefit, and that there was no reasonable probability that the shelter would result in any profit 
apart from the anticipated tax benefits. 

  

Examples of evasion of payment type 
convictions of practitioners: 
In R. Huebner, CA-9, 95-1 ustc a practitioner who routinely serviced tax protesters by drafted sham 
promissory notes and then claiming the fake debt on the protestor’s bankruptcy petitions to remove 
IRS wage levies was convicted of aiding and abetting attempted income tax evasion. The 
practitioner created false claims indicative of financial distress, with the purpose of frustrating the 
government’s collections under its levies. Convictions for conspiracy to defraud the United States 
were also sustained because the false assertions provided the required affirmative act with the intent 
to deceive the government. 

A line of cases, with some variations among the circuits, have held that when a return preparers 
accepts checks from their clients with the understanding that the funds are to be used to pay the 
client’s tax liability, any diversion of the earmarked funds for the return preparers’ personal use 
coupled with a failure to pay the tax is a criminal attempt to evade tax. 

Exposure of Tax Practitioners to “tax 
obstruction” under (§7212): 
The crime known as “tax obstruction” is found in IRC § 7212, which actually lists several crimes. 
However, there is one clause in this statute—known as the “Omnibus Clause”— that is the focus 



here. An Omnibus Clause violation exists when someone (anyone) “in any way corruptly . . . 
obstructs or impedes, or endeavors to obstruct or impede, the due administration” of the tax laws. § 
7212. 

To establish a Section 7212(a) omnibus clause violation, the IRS must prove three elements beyond 
a reasonable doubt: (1) that the defendant made a corrupt effort, endeavor, or attempt (2) to impede, 
obstruct, or interfere with (3) the due administration of the tax laws (Internal Revenue Code). U.S. v. 
Wood, 384 Fed. Appx. 698 (10th Cir. 2010). 

Exposure of Tax Practitioners to “aiding or 
assisting a false return” under IRC 
§ 7206(2): 
The crime known as “aiding or assisting a false return” is codified in IRC § 7206(2), which essentially 
makes it a felony for someone to “willfully aid . . . assist, procure, counsel, or advise” someone in the 
preparation of a document (e.g. a tax document) that is “materially” false. 

Broken up into its elements, the government must prove five things, each one beyond a reasonable 
doubt: (1) the defendant aided, assisted, procured, counseled, or advised another in the preparation 
of a tax return (or another document in connection with a matter arising under the tax laws); (2) that 
tax return (or other document) falsely stated something; (3) the defendant knew that the statement 
was false; (4) the false statement was regarding a “material” matter; and (5) the defendant aided, 
assisted etc. another willfully (that is, with the intent to violate a known legal duty). 
One thinks here of a CPA, enrolled agent, or other tax preparer who is trying to help his or her client 
pay less tax, but that person (the taxpayer himself or herself) was not involved in the tax preparation 
process. But the tax crime of aiding another to prepare a false document captures more than just 
CPAs and enrolled agents. It includes anyone who prepares false documents—for example, an 
appraiser who values a business interest for tax purposes, or a tax shelter promoter. An appraiser 
might have to discern the value of a partial interest in a business or other asset contributed to a 
charity. An inflated value would achieve a higher charitable deduction to the taxpayer, but if that 
value is not defensible, the appraiser could be charged with “aiding in the preparation of a false 
return” under § 7206(2). 

Tax evasion and the definition of a “person”: 
Section 7201 states that “any person” will be guilty of tax evasion if he attempts to evade or defeat a 
tax or its payment. The question, however, is whether “person” includes partners of a partnership, or 
an employee of a corporation, and the like. It does. The answer is found in Section 7343 of the 
Internal Revenue Code, which defines “person” for purposes of tax offenses. It explains that “person” 
includes “officer[s] or employee[s] of a corporation, or member[s] or employee[s] of a partnership,” 
provided that such person is “under a duty to perform the act” that constitutes the tax offense. In 
addition case law has extended the term to include tax preparers, and corporations. 



Section 7201 – two distinct criminal 
offenses, or two means of committing 
one and the same offense? 
At first blush, Section 7201 of the Internal Revenue Code would seem to create two criminal 
offenses. Section 7201 provides that a person commits tax evasion when he or she “willfully 
attempts in any manner [1] to evade or defeat any tax . . . or [2] [its] payment.” 
First, there is the offense for willfully attempting to evade or defeat a tax assessment. Stated simply, a 
taxpayer commits the crime of “evading of assessment” of a tax when he attempts to prevent the 
government—that is, the IRS—from determining his true tax liability. This would include, for 
example, the filing a false income tax return that “low balls” or omits income. It also includes a return 
that claims deductions that the taxpayer is not entitled to. These actions are a crime because they 
falsely lower the taxpayer’s “taxable income,” which is the figure ultimately used to compute tax 
liability. 
Second, Section 7201 creates an offense for willfully attempting to evade or defeat the payment of a 
tax. Typically, this offense arises after the IRS has asserted you owe a tax, and the taxpayer actively 
conceals money or assets from the government in an attempt to avoid paying his or her tax liability. 
Early case law (e.g. Sansone v. United States, 380 U.S. 343, 354 (1965)) said these  were two, 
distinct crimes, but several Circuits have more recently treated them as constituting basically the 
same offense. These Circuits maintain that they both consist of an Internal Revenue Code Section 
7201 offense of tax evasion. Thus, “Section 7201 evasion,” as it is sometimes called, may be 
committed by either attempting to evade a tax assessment or by attempting to evade its payment. In 
United States v. Mal, 942 F.2d 682, 686 (9th Cir. 1991), the Ninth Circuit held “that § 7201 charges 
only the single crime of tax evasion, and that an individual violates the statute either by evading 
the assessment or the payment of taxes.” Id at 688. Furthermore, even the IRS’s own Tax Crimes 
Handbook explains that “[t]hese two offenses share the same basic elements  necessary to prove a 
violation of I.R.C. § 7201.” http://www.irs.gov/pub/irsutl/tax_crimes_handbook.pdf 

Section 7201 statute of limitations: 
Under I.R.C. § 6531(2) there is a six year limitation period in which the government can charge for 
the offense of willfully attempting to evade or defeat the payment of any tax. The crime of tax 
evasion is completed when the false or fraudulent return is willfully and knowingly filed. However, for 
purposes of the statute of limitations on criminal prosecutions, returns filed before the due date are 
treated as having been filed on the due date. The affirmative act need not occur before or at the time 
the return is filed or due. Events occurring after the return is due, such as lying to government 
agents, are commonly relied on to establish attempted evasion. It is the latest affirmative act 
of evasion and not the due date of the tax returns at issue that triggers the limitations period. 

Differentiation of IRC §7201’s “attempt to 
evade” and the common-law crime 
of “attempt”: 
IRC Section 7201’s definition of “attempt to evade” is materially different from the common law crime 
of “attempt”. This was one of the holdings of the Supreme Court in Spies. The distinction between 
IRC Section 7201’s definition of attempt and the criminal attempt of common law is not a mere hair-
splitting matter. The significance is huge. The punishment for attempting a common law crime is 



ordinarily significantly less severe than accomplishing the completed act of the crime. For example, 
the punishment for attempted murder (e.g. trying but failing to kill someone) is less severe than for 
actually committing murder (actually killing the person). 

However, that is not how it works with tax evasion. IRC Section 7201 finds a person liable when he 
“willfully attempts in any manner to evade or defeat any tax.” In Spies the Court stated that this 
“attempt to evade or defeat” a tax is an “independent crime, complete in its most serious form when 
the attempt is complete, and nothing is added to its criminality by success or consummation.” In 
other words, when it comes to tax evasion, attempted “murder equals murder”: attempting to commit 
tax evasion (whether successful or not) is equally offensive as actually committing tax evasion. Case 
law has shown that even an unsigned return or a false return signed by an agent can support 
criminal charges for income tax evasion. 

Governmental evidentiary showing that a 
target willfully “attempted” to commit tax 
fraud: 
Normally, the IRS seeks to prove the requisite willfulness element by using indirect evidence rather 
than direct evidence—like the taxpayer’s admission to the investigating agent or a witness or 
confession—since direct evidence is rarely obtainable. Other direct evidence often comes from 
inculpatory statements made by a taxpayer’s representative that are within the scope of a valid 
power of attorney and are often used by the IRS against the taxpayer in a subsequent criminal 
prosecution. 

The Third Circuit said, “[i]n the majority of criminal cases, the element of wilful intent is inferred from 
circumstantial evidence.” U.S. v. Voigt, 89 F.3d 1050, 1090 (3d. Cir. 1996). These are indirect facts 
that, when weighed together, suggest that the taxpayer attempted to commit tax fraud. The Supreme 
Court in Spies tremendously eased the governments’ evidentiary burden by allowing the willfulness 
requirement to be inferred from “any conduct, the likely effect of which would be to mislead or to 
conceal.” 

It is instructive to point out that circumstantial evidence need not consist of “slam dunk” type facts. 
For example, a business engaging in only all-cash transactions is not, in itself, a fraudulent action. 
But, when it is combined together with other facts it could become a “negative” one, which will weigh 
in the government’s favor. Negative facts are called Badges of Fraud, or facts that the IRS, FTB, 
other taxing authorities, and the Courts tend to find equate to fraud or run with fraud. 

A target’s or his or her defense counsel will often argue that the taxpayers actions were “equally 
consistent with innocent activity” and thus no direct link exits between their actions and an apparent 
“motive” or “intent” to evade taxes. For example in U.S. v. Voigt, 89 F.3d 1050, 1090 (3d. Cir. 1996), 
the court rejected the taxpayer’s argument that his actions were legally insignificant. In that case, the 
taxpayer (i) decided against purchasing some jewelry with cash when he discovered that a report to 
the IRS would be required; (ii) required his clients to fill out certain confidentiality agreements that 
forbade them from disclosing details of certain transactions; and (iii) maintained an overseas bank 
account. Taken individually, each of these facts is, strictly speaking, “equally consistent with 
innocent activity.” But the court found them to be legally significant in finding that the taxpayer had 
the intent to evade his taxes. The court stated that it had “no difficulty concluding” that based on his 
actions, when taken together, that they may “provide the jury with sufficient evidence from which it 
could infer that they were ‘designed’ to evade the payment of admitted tax deficiencies, even if such 
actions otherwise might constitute wholly innocent conduct.” 



The requisite willful intent is often proven by examining the taxpayer’s entire course of conduct and 
convincing a jury to make reasonable inferences from the course of conduct. A targets level of 
education or financial sophistication is relevant in determining willfulness. For example the fact that a 
target was a lawyer, accountant professional or a sophisticated businessperson may be focused 
upon as indicative of willfulness, while the fact that a target lacked education and sophistication 
tends to negate the element of willfulness. 

Courts have identified the following list of objective facts that when weighed together tend to indicate 
willfulness and thus are deemed badges of fraud and thus can be used by the government to 
establish willfulness for tax crimes or civil fraud penalties. The government need not prove each 
affirmative act alleged; it is sufficient to prove a single act. 

• creating false documents; 

• supplying false information to a return preparer; 

• failing to keep adequate books or records; 

• extensive dealing in cash; 

• failure or refusal to cooperate with, or lying to, investigating agents; 

• participation in illegal activities; 

• withholding financial information from accountants; 

• keeping a safe deposit box under an assumed name; 

• consistently overstating deductions; 

• claiming excess withholding exemptions; 

• claiming a charitable deduction for property when the taxpayer listed the property as his own on 

financial statements, paid expenses and taxes for the property, and used the property to secure a 

mortgage; 

• claiming to be exempt from income taxes; 

• leaving the United States with valuable assets following an audit determining a tentative deficiency; 

• maintaining a double set of books or records; 

• engaging in a pattern of tax evasion in previous years; 

• taking business deductions for personal expenses; 

• withholding information from the person or persons responsible for preparing the taxpayer’s return; 

• failing to file tax returns; 

• crossing out the verification on a return; 

• prior warnings by courts or others that a tax practice is unlawful. 



• making false entries, alterations, invoices, or documents; 

• destroying books or records; 

• concealing assets or covering up sources of income; 

• handling one’s affairs to avoid making the records usual in transactions of the kind; 

• filing a false Form W-4, Employee’s Withholding Allowance Certificate; 

• willfully filing a false return; 

• ignoring books and records in computing gross profit; 

• filing blank returns with different social security numbers; 

• failing to report personal expenses paid by a corporation; 

• concealing assets from revenue officers attempting to collect withholding tax, even though assets were 

revealed to an agent examining the taxpayer’s income tax return; 

• instructing employees not to talk to investigating agents about illegal income and advising them to 

inform their employer of any such contacts. 

• And if none of the above apply – remember the Spies catch all – any conduct, the likely effect of which 

would be to mislead or to conceal. 

Case law examples of badges of fraud 
relied upon to establish willfulness: 
In L.D. Rozin, CA-6, 2012-1 ustc a business owner’s conviction was upheld where he used 
suspicious loss of income insurance policies to generate tax deductions that were backdated. In S.R. 
King, CA-8, 80-1 ustc ¶ 616 F2d 1034 the court held that a consistent pattern of non-reported 
income is in itself evidence of willfulness. 

In R.A. King, CA-7, 97-2 ustc, 126 F3d 987 the filing of fraudulent Forms W-4 which falsely claimed 
exemption from withholding established willfulness because a reasonable inference could be drawn 
that the false forms were filed with the primary intent of permanently eliminating income tax 
withholding. 

In L. Beall, CA-7, 92-2 ustc, 970 F2d 343 a subcontractor directed that his paychecks be made 
payable to a tax avoidance organization. This action coupled with the taxpayer’s admissions made to 
a co-worker and pattern of non-filed personal returns were indicative of his willful evasion of taxes. 

In J.C. Payne, CA-10, 92-2 ustc, 978 F2d 1177 Cert. denied, 113 SCt 2995 a taxpayer who provided 
false social security numbers to his bank and brokerage firms, which in turn caused these payors to 
issue Forms 1099 to the IRS under the false social security numbers, was properly convicted on four 
counts of tax evasion. 



In A.K. Khanu, DC D.C., 2009-2 ustc Aff’d, per curiam, CA-D.C., 2011-2 ustc a nightclub owner was 
convicted for willfully attempting to evade taxes because funds were seized from him that he 
disclaimed ownership of that could reasonably be inferred represented unreported income. 

In R.S. Carlson, CA-9, 2001-1 ustc a dentist opened bank accounts using fake personal information 
in an attempt to frustrate the IRS’s collection efforts. The dentist deposited large amounts of income 
from his dental practice to these accounts after first receiving deficiency notices for the tax years at 
issue. His use of a fake social security number, fake birth place and fake birth date was held to 
support an inference of tax evasion. 

In J. Van Meter, CA-5, 2008-1 ustc a married couple was convicted for evading the IRS’s collection 
action where they transferred money to an offshore account, titled assets in the name of trusts and 
used the hidden assets to live a lavish lifestyle. 

Taxpayer’s primarily attempt to commit tax evasion when they file a false return. One of the leading 
cases in California making this point is United States v. Boulware , 384 F.3d 794 (2004), 470 F.3d 
931, 934 (9th Cir. 2006)  Taxpayer’s secondarily attempt to commit tax evasion when they file a false 
amended return. A lead case in California on this point is Norwitt v. United States , 195 F.2d 
127, 133-34 (9th Cir. 1952), cert. denied , 344 U.S. 817 (1952). 

Case law holds that when a taxpayer engages in a consistent pattern of overstating deductions, it is 
tax evasion. For example the Eight Circuit explained that a “consistent pattern of overstating 
deductions” is tax evasion in Zacher v. U.S., 227 F.2d 219, 224 (8th Cir. 1955). The court states that 
such a “consistent pattern” exists when, for example, the taxpayer “overstate[s] casualty losses, . . . 
the sales tax deduction claimed exceeded the amount of sales tax paid” and he “overstate[s] [his] 
repair costs.” 

The Government’s burden as to proving tax 
due and owing: 
There is no certain, mathematical “threshold” that must be crossed for the government to meet is 
burden as to a tax being due and owing. Rather, most courts hold that the taxpayer must understate 
his tax liability by a “substantial amount” before they can be charged with a tax crime. Again, not all 
courts agree. For example, if you live in California, the government need only show that “some tax 
deficiency” existed. In United States v. Marashi, 913 F.2d 724, 735-736 (9th Cir. 1990), for example, 
the Ninth Circuit only required that a reasonable “trier of fact could have found some tax deficiency 
beyond a reasonable doubt”. 

The government does is not required to prove a precise amount of tax due and owing. Moreover, the 
government is not required to show tax due with mathematical certainty. In United States v. Bender, 
606 F.2d 897, 898 (9th Cir. 1979), for example, the Ninth Circuit, maintained that evidence of a 
Section 7201 violation does not need proof of “any specific [tax liability] amount attributable to any 
tax year that has been unreported. All it needs to establish is ‘some deficiency’ for each year 
encompassed by the charge.” See also United States v. Keller, 523 F.2d 1009, 1012 (9th Cir. 1975) 
expressing something similar. 

The government employs various standard methods of proof however it may offer any relevant 
evidence in an effort to establish the existence of a tax deficiency in a tax evasion case. The 
government may use any one method or may use several to corroborate one another, and may use 
different methods for different years included in an indictment. 



Direct methods include offering proof that the taxpayer omitted or failed to report all or part of a 
specific item of income, overstated deductions or falsely claimed credits. For example, the 
government could attempt to prove that the taxpayer failed to report a particular item of income, such 
as a sales commission, the proceeds on the sale of an asset, or service revenue from a business. 
The government can also endeavor to show that the taxpayer received a total amount of income 
greater than that the amount reported on the return as direct evidence of a deficiency. For example 
the government could attempt to establish through interviews with a Doctor’s clients that the 
amounts they had paid him during the three examined tax years exceeded the gross receipts the 
Doctor reported on his returns for those years. 

Indirect methods are typically used when the taxpayer has no books and records or where the 
government cannot obtain, understand or has no faith in the books and records produced by the 
taxpayer. Moreover, the use of indirect methods may be resorted to when the taxpayer has 
purportedly complete books and records as a way of obtaining corroborating indirect evidence to 
support incomplete or insufficient direct evidence. For a complete discussion of indirect methods see 
the question entitled 

Criminal Investigation Division 
methodology of choosing and investigating 
a case: 
From a policy perspective, CID chooses Cases for full investigation with the goal of deterring 
Criminal Tax violations by covering a wide cross section of taxpayers. CID’s aim is to encourage 
voluntary compliance throughout the nation by covering the widest possible cross section of 
taxpayers. In the past, subjects of Criminal Tax investigations have included persons from every 
economic and vocational group and every geographic location. 

Cases are selected in areas of the tax spectrum that the IRS believes have significant compliance 
problems. The IRS attempts to identify the specific types of individuals and businesses responsible 
for the greatest amount of tax fraud. CID has in the past focused on dishonest return preparers and 
persons engaged in the underground economy, believing these groups are involved in dishonest 
practices and make up a large portion of tax cheats. 

Cases believed to result in high-publicity are occasionally selected to publicize the enforcement 
effort often involving public figures such as movie stars and musicians. By contrast, media coverage 
of convictions of local citizens may be limited or nonexistent. Cases involving organized crime 
figures, narcotics traffickers, dishonest politicians, and other types of celebrities, often generate 
significant publicity for CID’s enforcement efforts. 

Criminal investigations are extremely expensive, because of the time required for a full investigation 
(often more than a year) and the expense of securing and examining books and financial records. 
Criminal Investigation Division personnel from experience know that some cases have a higher 
chance of resulting in a conviction while other cases have a small likelihood of success due to 
factors such as the advanced age of the defendant, the unavailability of witnesses, or the Justice 
Department’s dislike for a particular type of case. Annually CID has historically only had the 
resources to initiate less than 7,000 investigations nationally. Consequently, decisions to undertake 
an investigation or not often rest on the availability of resources as much as on any other factor. 

Historically, the IRS has not prosecuted cases in which there is only a small deficiency at stake. The 
IRS’s internal CID guidelines require that a tax deficiency be at least $10,000 over three tax years to 



bring a tax evasion prosecution. Prosecution for signing false returns or failure to file requires a tax 
deficiency of at least $2,500 over three years. However, case law has shown that a taxpayer can be 
successfully prosecuted for filing a false return even when no deficiency is proven. 

Special agents receive assignments from their managers as to information items or for full-scale 
investigations. Information item assignments are usually limited inquiries to determine whether 
sufficient potential exists to conduct a full-scale investigation of a taxpayer. If a full-scale 
investigation is authorized, one or more special agents are assigned and the investigation continues 
until the evidence is sufficient for the agent to recommend prosecution or until there is no longer 
reason to believe that a prosecutable case can result with available resources. An agent conducting 
an information assignment normally reviews the taxpayer’s returns and other related IRS 
documents. If the case has been referred from within the IRS, the referring employee is interviewed. 
Informants, if any, are also interviewed. The special agent often confers with supervisors or senior 
agents concerning the potential of the case, and recommends whether the case merits full-scale 
investigation or should be returned for civil disposition. 

The District Chief of the Criminal Investigation Division (CID) or the Chief’s designee makes the final 
decision. Criminal Investigation Division (CID) special agents have broad powers in securing 
evidence, including authority to administer oaths, to take testimony of witnesses, to examine books 
and records, to serve administrative summonses, and to execute search and arrest warrants. 

Taxpayers who are placed under arrest must be given Miranda warnings. The extent to which a 
taxpayer will be given Miranda warnings depends on whether he is in custody at the time of first 
contact by the special agent. If he is under arrest or imprisoned, the special agent must give the full 
Miranda warnings, even though there is no relation between the tax investigation and the reasons 
that the taxpayer is in custody. Interviews conducted in an IRS office or at the taxpayer’s home or 
business are normally noncustodial. Case law establishes that the filing of a Form 2848, Power of 
Attorney and Declaration of Representative, is not an invocation of the right to counsel that 
precludes the special agent from interviewing the signer without the representative present. 

A taxpayer who was made aware that he was being investigated is generally notified when the 
investigation is terminated. A case in which an investigation is terminated may be referred back to 
the Examination or Collection Division of the IRS. If additional indications of fraud are found after the 
criminal investigation is discontinued, the revenue agent must refer the matter back to the Criminal 
Investigation Division (CID). 

Methods of gathering circumstantial 
evidence commonly employed by the 
IRS Criminal Investigation Division: 
The strongest evidence of a taxpayer’s willfulness is typically the size of taxpayer’s tax deficiencies 
that can be proven to occur over a number of years. Experience has shown the Government that a 
greater amount of tax deficiency can usually be established by including the use of circumstantial 
evidence than by the use of direct evidence of omitted income alone. 

Circumstantial Methods of Proof: Net Worth 
Method 



Under the net worth method, the taxpayer’s net worth (total assets minus total liabilities) at the end 
of one year is compared with his or her net worth at the end of the next year. The method calculates 
net income for a year by measuring the increase in net worth over a particular year which is reduced 
by any nontaxable sources of income received by the taxpayer such as loan proceeds or 
inheritances. The agent then compares the taxable income reported for the year being tested with 
the results of the net worth computation and thereby identifying any unexplained increase in net 
worth for the year tested as unreported income. 

Expenditures Method 
The expenditures method for uncovering omitted income is similar to the net worth method and is 
sometimes referred to as the cost-of-living test. This method focuses on the amount of income 
needed to cover the taxpayer’s identified personal expenditures for the year being tested. The agent 
totals all the identified personal expenditures of the taxpayer for the year tested and reduces the 
total by any nontaxable sources of income used to pay for the expenditures. Since one possible 
source of nontaxable income for the expenditures tested is wealth acquired and taxed in previous 
years, the agent must take into consideration all of the taxpayer’s assets and liabilities at the start of 
the prosecution period, in the same manner as in a net worth case. Commonly the IRS combines the 
net worth and personal expenditures methods to assure that its computations reflect the income 
used to purchase assets as well as the income used for personal expenditures. 

Bank Deposits Method 
Taxpayers who run Schedule C businesses and make periodic deposits to at best, a business bank 
account, and at worst, a commingled personal account, are typically investigated by the IRS using 
the bank deposits method. The agent totals deposits to all accounts (bank and brokerage) under the 
taxpayer’s control and then eliminates any deposits from identified nontaxable sources, such as 
gifts, loans, and transfers between accounts. The adjusted total of deposits is considered income. 
The IRS uses these methods to establish an income-producing business which allows the jury to 
infer how the unreported taxable income was generated. This method is also commonly used 
for businesses run through entities such as LLCs, S and C Corporations, and Partnerships. 

Specific Item Method 
Under the specific item method of proof, the government attempts to show that the taxpayer’s return 
at issue inaccurately reflects a specific transaction, or set of transactions, such that income is 
omitted, deductions are inflated or a source of income is falsified. The government is not burdened 
with having to prove an exact amount of unreported income to prevail but rather must prove that a 
substantial amount of income was unreported. 

Extraordinary Criminal Investigation 
Division Techniques 
Where appropriate, CID special agents employ surveillance, issue search warrants, implant 
undercover agents and utilize scientific experts to aid in a criminal investigation. For example, CID 
Agents have been known to go so far as to sift through a suspect’s trash to secure evidence. Note: 
Courts have held that you generally have no expectation of privacy in your trash and thus you were 
not subjected to an unreasonable search. Good defense attorneys can sometimes suppress 
evidence obtained by the IRS using these extraordinary techniques. In one reported case, the IRS 
obtained a search warrant to search a taxpayer’s real estate office and seized all the documents 



contained therein. At trial, none of the documents seized were allowed to be introduced because 
defense counsel successfully argued that the search warrant was overboard. Defense Counsel can 
also exploit the detailed restrictions on the use of these extraordinary techniques as contained in the 
Internal Revenue Manual. 

Common tactics employed by the Criminal 
Investigation Division in conducting an 
investigation: 
A special agent usually begins an investigation by gathering background information about the 
taxpayer. Other steps in the investigation may include interviewing the taxpayer his return preparer, 
examining the taxpayer’s books and records and returns from prior years, investigating the 
taxpayer’s education and employment history, and locating the taxpayer’s bank accounts. 

Taxpayers can become the target of a criminal tax investigation by failing to file returns, by failing to 
pay taxes when due, by providing incorrect information to the IRS, or by being mentioned in an 
informant’s report. All the defense alternatives available to a taxpayer under investigation pose risks, 
including the risk of imprisonment, a substantial civil fraud penalty, and the loss in standing with 
business associates and neighbors when agents question them in connection with the criminal 
investigation. A broad investigation may produce evidence of the taxpayer’s poor reputation for 
truthfulness, which can be used by the government to rebut defense character witnesses. 

CID’S INTERVIEWING OF THE 
TAXPAYER AND WITNESSES 
ASSOCIATED WITH THE TAXPAYER 
When initially contacted by the special agent, it is a common mistake for the taxpayer to agree to 
answer questions without first making use of his or her Fifth Amendment privilege against self-
incrimination and his or her right to have an attorney present. Taxpayers are often shown copies of 
their previous returns and asked whether all his or her income has been reported on them in order to 
elicit a false exculpatory statement. By requiring narrative (as opposed to yes or no) answers the 
agent encourages the unsuspecting taxpayer with substantial opportunity to mislead or to confess in 
order to obtain circumstantial evidence of willfulness. Therefore, Counsel as soon as retained should 
request that the client write up his or her recollection of the initial interview with CID. If Possible, 
know Witnesses related to the client’s case should be requested to obtain copies of their statements 
made to the IRS for use in preparing the client’s defense. 

TAKING RETURN PREPARER 
STATEMENTS 
Unfortunately, a client’s return preparer or accountant is usually placed in a position of great trust. 
The bad news here is that ordinarily the vast majority of what is communicated by a client to their 
accountant or preparer is not privileged and they can and routinely are forced to be a Witness 



Against the client. CID knows that the testimony of the person who prepared the returns in question 
often is crucial to the client’s case. If the CID special agent establishes that the taxpayer misled the 
preparer or withheld material information from him or her, then he or she has shown substantial 
evidence of criminal intent. To make matters worse, it is in the preparer’s best interest to throw the 
client under the bus rather than lose their own ability to practice in front of the IRS. This is why 
counsel should instruct client’s to distance themselves from their preparers where a possible Tax 
Crime or even Civil Examination with potential criminal exposure is concerned. CID knows that it is 
quite difficult to prove a taxpayer’s criminal intent if the preparer takes all the blame for errors on a 
return. However, this is not likely to occur because preparer’s know that they may become an 
additional target of a client’s criminal investigation if it appears that he or she conspired with or aided 
the client in making false representations to CID or in preparing false returns. 

Special agents generally requests or subpoena’s the accountant’s workpapers used in preparing the 
returns and take a statement concerning the records supplied by the taxpayer for the preparation of 
those returns. Evidence of intent may be found if the taxpayer supplies only summary sheets to the 
preparer without the underlying data. Since the preparer’s testimony is so critical to CID’s case, 
counsel should encourage client’s to make sure that counsel is present when the preparer is 
interviewed if at all possible. 

REVIEWING TAXPAYER’S 
BOOKKEEPING 
In reviewing the taxpayer’s books and records, CID special agents may find evidence of intent if the 
books are inadequate, falsified, a duplicate set of books is discovered or the books and records are 
destroyed prematurely. Unorthodox books that do not follow generally accepted accounting 
principles, and other accounting practices that yield deceptive results that understate income or 
overstate expenses may also be used to indicate criminal intent. If the records are kept by anyone 
other than the taxpayer, the CID agent may question the accountant extensively about instructions 
received from the taxpayer on how records should be kept, and also about any indications that may 
have be communicated to the taxpayer by the bookkeeper or accountant that something was wrong 
with the taxpayer’s accounting system. 

EXAMINING PRIOR YEARS’ RETURNS 
The CID special agent will often investigate the taxpayer’s old returns even if the statute of 
limitations bars prosecution for those years. The IRS will use the old returns to attempt to establish a 
pattern of underreporting over a substantial period of time, thus evidencing willfulness. These prior 
returns may also be used to counter a taxpayer’s defense of reliance on a professional, by showing 
that a pattern of underreporting may have occurred where the taxpayer either prepared their returns 
personally or employed 

different return preparers than the professional that prepared the returns at issue. Special attention 
is paid by CID to the use of and prior fictitious names used by the taxpayer and to any extravagant 
expenses, since these matters may indicate willful misconduct. 

CANVASSING FINANCIAL 
INSTITUTIONS 



CID agents use IRS computers to attempt to locate all bank accounts and brokerage accounts in 
which the taxpayer had any interest. Agents will review the deposits to the accounts discovered in an 
attempt to locate additional sources of previously unreported income. In some instances an analysis 
of deposits reveals hidden accounts, which are further evidence of willfulness. In other cases, large 
amounts of business deposits may indicate that income must have been under reported on returns. 

DEFENSE TACTICS DURING CID 
EXAMINATION 
Because of the case law surrounding the fourth and fifth amendments in the tax arena, cooperation 
with CID special agents may not be the best tactic for every taxpayer and the decision to do so is 
best left to competent tax defense counsel. For some situations, a more appropriate course of action 
is to monitor and anticipate the course of an investigation in the hopes of limiting or where possible 
eliminating potential criminal tax exposure. To this end, potential witnesses can be interviewed by 
the taxpayer’s tax defense counsel, or an investigator hired by counsel, before the CID special agent 
has made contact. Defense counsel should warn taxpayers under CID investigation that statements 
made to business associates, friends, his accountant, or an investigator may be passed on to the 
special agent because they are not privileged communications. An accountant who was not the 
preparer of the returns being investigated or investigator should be hired under the protection of a 
“Kovel” letter in attempt to bring the work of the accountant or investigator within the attorney client 
privilege by the taxpayer’s tax defense counsel to assist in following the special agent’s progress 
and in preparing a defense. The communication between the accountant or investigator and the 
taxpayer can be protected by the attorney-client privilege if specified conditions are met. The 
attorney must formally retain the accountant to assist the attorney in rendering legal services to the 
taxpayer, not merely providing accounting services. The retention letter must confirm the reason for 
the retention, that communications between the accountant and the attorney’s client are confidential 
and only made to assist the attorney in giving legal advice, and that records created by the 
accountant belong to the attorney. 

ENTRAPMENT 
If tax defense counsel can prove that a government agent induced a taxpayer to commit a tax crime 
that the taxpayer otherwise would not have committed, the defense of  entrapment may be available. 
However, merely allowing a taxpayer to continue criminal conduct that was already started is not 
entrapment. The key to this defense is that the disposition to commit the crime must come from the 
government agent and not the taxpayer. 

There are two elements to the defense of entrapment: 1. the government induced the crime, and 2. 
no predisposition to commit the crime is evident on the part of the defendant. To establish 
inducement as a matter of law, the defense counsel must be able to produce undisputed evidence 
making it patently clear that the government induced an otherwise innocent the defendant to commit 
the illegal act by trickery, persuasion, or fraud on the part of a government agent. If tax defense 
counsel meets this burden, then the prosecution must then prove beyond a reasonable doubt that 
the defendant was predisposed to commit the crime prior to first being approached by government 
agents. Case law shows that five factors are relevant to determining such a predisposition: (1) the 
defendant’s character and reputation; (2) whether in fact the government initially suggested criminal 
activity; (3) whether the defendant engaged in the activity for profit; (4) whether the defendant 
showed any reluctance; and (5) the nature of the government’s inducement. 



Information commonly contained in a CID 
special agent’s report 
recommending criminal prosecution for a 
tax crime: 
The special agent’s report (SAR) normally contains a narrative of the agent’s investigative findings. 
Attached to the report are commonly exhibits containing statements of witnesses that were 
interviewed, copies of documentary evidence, schedules and computations of income prepared by 
the agent, and any other materials necessary for a fair administrative review of the case. The SAR 
and the exhibits are normally the only material on which reviewing attorneys at the District Counsel 
and the Justice Department base their recommendation either to prosecute or to return the case to 
the IRS for processing as a civil case. 

Access to the SAR and accompanying exhibits are seldom available to the Taxpayer or Tax Counsel 
before charges are filed. Requests for the special agent’s investigation materials under the Freedom 
of Information Act (commonly called a FOIA request) have been consistently denied under the 
investigatory record exemption and the exemption for material exempt by statute. Courts have 
occasionally required the government to supply an index of material contained in the SAR. The 
complex interaction among the Freedom of Information Act, the Privacy Act of 1974, and the 
disclosure provisions of the Code have left many questions unresolved. The SAR should become 
available to the taxpayer’s tax counsel at any trial in which the agent testifies. For this reason, the 
IRS usually has two agents present for every interview so that the government can present its case 
at trial without calling the special agent to testify that wrote the SAR. In such cases, the SAR is never 
disclosed. 

The discovery process in a criminal tax case: 
Discovery is the legal process whereby one party to a legal action goes about learning information 
known by the other party to the same legal action. From a criminal tax defendant’s perspective, 
discovery in a criminal case usually begins with a written request submitted with the applicable 
federal court that requests the court to order the government to provide a bill of particulars to the 
defendant. The bill of particulars will be ordered by the court because it allows the defendant to 
prepare an appropriate defense, prevents double jeopardy where the defendant may have been 
charged a second time for the same previously adjudicated crime, and helps to avoid surprise or 
prejudice at trial. However, the court will not require that information that is evidentiary in nature be 
included in the bill of particulars. 

Historically courts have required that Taxpayers be provided with the following types of information, 
where applicable, in a bill of particulars: 

the identity of any co-conspirators 

a description of any means of deception the government was planning on proving at trial 

a description of which of the taxpayer’s records the government copied 

Historically Taxpayers have not been entitled to the following information in a bill of particulars 
because this type of information is considered “evidentiary”: 



alleged dates, times, and places that the taxpayer received items of gross income; 

details of a conversation that the government alleged as an overt act that it intends to offer as proof 
of willfulness; 

In federal criminal cases, depositions ordinarily are not allowed to be taken of government personnel 
or other witnesses by the defendant. However, under exceptional circumstances when a deposition 
is held to be in the interest of justice, the taxpayer may depose prospective witnesses to preserve 
their testimony for trial if some doubt exists as to the witnesses’ availability for appearance at a 
subsequent trial. Where a court does allow a deposition it might additionally order that any book, 
document, record, recording, or other non-privileged material be produced at the time and place of 
any such deposition. 

In a federal criminal case, the taxpayer is entitled to discover: 

any relevant written or recorded statements the government asserts were made by the taxpayer and 
the substance of any oral statement made by the taxpayer; 

a copy of the taxpayer’s prior criminal record if applicable; 

the existence of photographs, books, papers, tangible objects, documents, and buildings and places 
that are relevant to preparing the taxpayer’s defense, that are intended by the government to be 
used as evidence at the trial, or that were obtained from or belong to the defendant by the 
government. 

The results and associated reports of any physical or mental examinations and scientific tests and or 
experiments that are material to the taxpayer’s defense or that are intended by the government to be 
used at trial. 

Except as delineated above, the memoranda, reports, or other internal documents prepared by the 
government in connection with the case are not subject to discovery by the defendant. Moreover, 
statements made by government witnesses can only be obtained in limited circumstances as 
provided in the Jencks Act. Under the Jencks Act, no statement or report of a government witness in 
a federal criminal prosecution can be discovered until after the witness has testified on direct 
examination in the trial of the case at issue. Only after the witness has testified on direct 
examination, can the taxpayer draft a motion to compel the United States produce any statements of 
the witness that relates to the subject matter of the testimony given at trial. 

Lastly, a defendant can often obtain significant discovery of the government’s case through pre-
indictment conferences held with the IRS and Justice Department. I do not recommend attending 
such a conference without having the protection of criminal tax counsel. Instead of benefiting from 
discovery you will more likely aid the government in patching up any remaining weaknesses in their 
case. 

Role that the Grand Jury plays in the 
prosecution of a tax crime: 
A federal grand jury must vote in favor of issuing an indictment for a taxpayer to be charged with a 
tax felony. A grand jury is granted substantial investigatory powers, including the power to compel 
testimony and require production of physical evidence to facilitate this process. Tax misdemeanors 
need not be approved by grand juries, but prosecuting attorneys usually elect to present 
misdemeanors to the grand jury for investigation and vote when accompanied by a Felony Tax 



Crime charge. The grand jury’s is asked to weigh if it is more likely than not that a federal crime has 
been committed and is to weigh whether there is probable cause to believe that the crime was 
committed by a particular person under the same standard. A grand jury is composed of from 16 to 
23 persons chosen at the direction of the appropriate U.S. District Court. In all cases, at least 12 
jurors must vote to return an indictment. In cases where a grand jury declines to charge a person, a 
decision called a no true bill or a no bill is recorded. 

The work of the grand jury is required by law to proceed in secret and therefore only the grand 
jurors, the government attorneys, the court reporter, and witnesses may be present during the Grand 
Jury investigation. Grand jury investigation is usually chosen as an alternative to administrative 
investigation when the IRS is informed that an existing nontax motivated criminal investigation has 
uncovered evidence of tax crimes and the U.S. Attorney desires to combine all criminal charges, 
including tax crimes, into one indictment. Other common reasons for the use of grand jury 
investigation are the need to investigate quickly, and the need to grant use immunity to reluctant 
witnesses. Since grand jury investigations occasionally begin without a definite target, a defendant’s 
counsel is wise to assess if a client has potential exposure to prosecution at the earliest practicable 
time within the course of the Grand Jury Investigation. If defense counsel determines it is in the 
client’s best interest to negotiate a plea to potential criminal offenses or to secure use immunity, 
defense counsel’s leverage in the associated negotiations is strongest at the start of the grand jury 
investigation. If defense counsel’s timing in the negotiation is off, other potential defendants could 
strike a deal with the prosecutor first, leaving little new material to offer in a plea negotiation, and 
worse yet, leaving open the possibility of the other potential defendants obtaining immunity in 
exchange for becoming a key witness in the government Criminal Tax Case against the defense 
counsel’s client. 

Government’s required content to include in 
an indictment or an information in 
a criminal tax case: 
An indictment is required by law to contain the elements of the offense the defendant is charged with 
and must fairly inform the defendant of the offense so charged. The defendant is also entitled to 
conduct discovery as to material considered relevant to the government’s case him or her. At any 
subsequent trial, the Government is prohibited from presenting evidence of other crimes for the sole 
purpose of showing that the defendant was likely to have committed the charged offense, however 
other crimes may be used to show criminal intent for the charged offense if they are held to be 
relevant by the court. For example, if the defendant is an admitted tax protester and was previously 
convicted of tax evasion the previous conviction would be relevant to show the defendant most likely 
intended to evade taxes as to the current charges and thus the previous conviction would most likely 
be admitted by the current court of law. 

Felonies, (defined as crimes punishable by a sentence exceeding one year), must be charged by an 
indictment returned by a grand jury, unless the defendant waives the right to be indicted. 
Misdemeanors (defined as crimes punishable by a maximum sentence of one year or less), may be 
charged by grand jury indictment or by information. An information is legal document listing the 
charges against a defendant and is filed by the appropriate federal prosecutor. An indictment or 
information, must be written in plain, concise, and definite terms and must include a statement of the 
essential facts the government is asserting constitute the charged offense. 

Effective Defense strategies: 



At a general level, any defense strategy will go to attacking one of the “elements” of the crime. In the 
case of attempted tax evasion, for example, the IRS must prove three elements beyond a 
reasonable doubt: that the target owed tax, acted willfully, and committed an affirmative act of 
evasion. Thus, a legal defense against an evasion charge will seek to deny one or more of these 
various elements. 

One of the methods of presenting a defense is to discredit the evidence offered against the target, 
either because it is false or, even if it is true, try and find an argument to render it “inadmissible.” 
Technical rules exist regarding when evidence is admissible at trial. Often times these rules bend in 
favor of the taxpayer. For example, in one case, the IRS alleged that the taxpayer committed an 
“affirmative act” of evasion before the date of his tax deficiency. The indictment, however, only 
mentioned that the “crime date” was the date of the deficiency—the IRS failed to mention the pre-
deficiency period. Thus, because the government made a technical error with the indictment, the IRS 
was precluded from using any evidence during the time prior to the deficiency. As a result, the 
taxpayer had a stronger defense. United States v. Voight, 89 F.3d 1050, 1089-90 (3d Cir.), cert. 
denied, 519 U.S. 1047 (1996). 

Attacking the element of tax due and owing: 
To illustrate defending the element of tax due and owing let’s consider a distribution from a C 
Corporation to a shareholder that was unreported and thus underlies a tax evasion charge. If 
possible counsel should make a showing that the taxpayer did not, in fact, have a tax liability. 

It is often a contested issue as to whether a distribution received by a taxpayer from a C Corporation 
is taxable income or just a return on the shareholder’s (taxpayer’s) investment. That is, the 
taxpayer’s counsel might argue the distribution is not taxable income because it is simply a return of 
a portion of the taxpayer’s capital investment in the corporation. To argue the contrary, the IRS must 
prove that the corporation possessed accumulated earning’s and profits (“E&P”) at the time of the 
distribution because a shareholder receives taxable income only when the C corporation makes a 
distribution from earnings and profits. Therefore, as a technical defense against the IRS’s charge 
that a shareholder/taxpayer committed tax evasion a taxpayer’s counsel could attempt to prove that 
the C Corporation lacked accumulated earnings and profits at the time of the distribution. 

See J. D’Agostino, CA-2, 98-1 ustc, 145 F3d 69 where a couple was accused of diverting funds from 
their wholly owned corporation and it was held that the funds could not be taxed to them personally 
as a constructive dividend because the company at the time of the distribution had no earnings or 
profits. Instead, the diverted funds were held to constitute a nontaxable reduction of the couple’s 
shareholder loan account. 

Occasionally defense counsel has sought to show that the income from an alleged tax deficiency 
was not, in fact, “taxable income” as defined by the Internal Revenue Code. See I.R.C. Section 61. 
The general rule is that “gross income means all income from whatever source derived” and the 
Code goes on to list various, specific types of income. However, there are various items of gross 
income that are not expressly identified in the Code but are identified as income through case law. 
For example, gambling winnings. Unfortunately, in most cases, a taxpayer must pay taxes even on 
his net winnings. This was the holding of an important case in the Ninth Circuit from the 1970s. See 
Garner v. United States, 501 F.2d 228 (9th Cir. 1974), aff’d on other grounds, 424 U.S. 648 (1976). 
Even income from illegal activities counts as “gross income” for purposes of Section 61 of the Code 
and, therefore, for purposes of proving tax evasion, if the taxpayer failed to pay taxes on those 
proceeds. See Moore v. United States, 412 F.2d 974, 978 (5th Cir. 1969). 

However, not every dollar received by a taxpayer is “income,” and thus he or she need not pay tax 
on it. For example, if a taxpayer borrows money from someone, the bank, or in most cases even 



from certain life insurance policies, it is not “income” to the taxpayer and thus they need not pay 
taxes on it. The effect of this is that if the government’s argument that a taxpayer committed tax 
evasion because they did not pay tax on this borrowed amount will fail; it will fail because the third 
element of the offense—that there be a tax “due and owing”—will not be satisfied. However note that 
bona fide loans must be distinguished from “false loans”—loans where the transferee and the 
transferor never “really” expect there to be repayment. Such “loan” proceeds are, in disguise, gross 
income, and tax must be paid on them. See United States v. Curtis, 782 F.2d 593, 596 (6th Cir. 
1986) for an example like this. 

Attacking the element of willfulness: 
The hardest element of the a government’s case to prove in charging a taxpayer with a tax crime is 
usually the element of willfulness because of the lack of direct evidence on this element in the 
absence of a confession on the taxpayer’s part. Because of the usual lack of direct evidence on 
willfulness, (testimony or admissions on the part of the defendant taxpayer or his counsel), the 
government is left to prove willfulness through the use of circumstantial evidence, such as a 
taxpayer’s act of keeping a double set of books or concealing assets. To attempt to prevent the 
government from establishing that the defendant taxpayer’s acts were willful, he or she may try to 
show that the defendant’s actions were merely inadvertent or that the current state of the law is 
uncertain as whether the taxpayer’s actions were willful. However, showing that a taxpayer 
disagreed with a law, was a tax protester, objects to taxes on religious grounds, or has personal 
problems are generally not effective defenses to willfulness. 

Willfulness Defined 
Most criminal tax offenses require that the defendant acted willfully. Criminal tax offenses include 
attempted evasion, failure to file a return or pay tax, making a false return, and aiding or assisting 
the preparation of a false document. The Supreme Court has held that the word “willfully” has the 
same meaning in all the criminal tax statutes whether they be felonies or misdemeanors. 

In defining willfulness, Federal Courts have consistently stated that, despite their earlier references 
to “bad faith and evil intent”, a current finding that a defendant acted willfully does not require any 
proof of motive other than an intentional violation of a known legal duty. Court’s have consistently 
held that willfulness may be negated by establishing good faith claim of ignorance or 
misunderstanding of the law or a belief that there was no violation of the law by a taxpayer, 
regardless of whether the taxpayer’s belief appears to be objectively reasonable. However, 
establishing a good faith taxpayer belief that the tax laws are unconstitutional will not negate the 
element of willfulness. 

An intentional violation of a known legal duty can be shown by a taxpayer’s reckless disregard for 
the law. Courts have held that a taxpayer’s knowledge of the law is not limited to his actual 
knowledge but includes a reckless disregard of a legal obligation that the defendant can be shown 
he or she was aware of in some manner. For example, to prove that a taxpayer attempted to evade 
taxes the government needs only show that the taxpayer had the specific intent to evade a tax that 
the taxpayer knew was owing. Similarly, to prove that a taxpayer willfully failed to file a return, all that 
need be shown is that the taxpayer knew of the obligation to file the return and intentionally failed to 
do so. 

Willfulness & Failure to Pay Offenses 
The willfulness requirement in failure to pay taxes cases raise the issue of whether a defendant’s 
inability to pay the tax in and of itself negates the element of willfulness or whether the government 



must present evidence to show that the defendant was financially able to pay the tax on or about the 
time the tax was due to establish willfulness. 

Proof of Willfulness 
The government’s production of proof on willfulness ordinarily consists of admissions made by the 
defendant (often in the absence of counsel) to government investigators or witnesses that are called 
to establish willfulness (often employees, whistleblowers and ex-spouses). Statements tending to 
indicate willfulness made by a taxpayer’s representative under a power of attorney on behalf of a 
defendant may also be used by the IRS in a criminal prosecution. However, absent an admission by 
the defendant or his counsel, the government will attempt to prove willfulness through the use of 
circumstantial evidence. The government will attempt to meet its burden of proof as to willfulness by 
examining the taxpayer’s entire course of conduct and will encourage a Jury to make reasonable 
inferences that can be properly drawn from the examined conduct. Historically, the government has 
had great success in establishing willfulness based on proper inferences drawn from any conduct 
that appears to have been engaged in by a defendant in order to mislead or conceal. 

Understatement of Income 
While the understatement of income in and of itself is usually insufficient to establish willfulness, a 
proven pattern of substantial understatement can successfully be used by the government to 
establish the element of willfulness. 

State of Mind 
When a taxpayer’s state of mind on a particular date is critical to the government’s case on 
willfulness, as in willful failure to file cases, the government will present evidence of events that 
occurred after that particular date as evidence of the taxpayer’s earlier state of mind. Both the 
government and the taxpayer generally can admit evidence on subsequent events for the facts that 
can reasonably be inferred from them. For example, evidence of a taxpayer’s previous 
noncompliance with the filing rules and requirements in a year immediately subsequent to the tax 
year or years at issue has been deemed relevant by the court’s to show the taxpayer’s willfulness 
and absence of mistake in filing false returns during the tax years at issue. 

Common defense tactics that make it hard 
for the government to prove willfulness: 
Inadvertence and Negligence 
Because willfulness requires an intentional violation of a known legal duty, the element of willfulness 
can be negated by a producing evidence to show that the defendant’s conduct was inadvertent, 
careless, or otherwise negligent. The government will attempt to refute this defense by showing that 
the defendant’s conduct is inconsistent with the claimed inadvertence or neglect. For example, in 
failure to file cases, the government usually relies on multiple, consecutive failures to file to negate 
any claimed inadvertence or neglect. 

Uncertain Legal Duty 



Willfulness requires that there be a legal duty with which the taxpayer fails to comply. The courts 
have consistently held that where the state of the law is uncertain as to whether there is a legal duty, 
criminal liability will not be imposed. Moreover, the weight of legal authority in this area is that the 
taxpayer’s actual knowledge regarding the unsettled state of the law is irrelevant. The bottom line 
here is that if the law is in fact uncertain, the taxpayer has not committed a crime. 

Mistake 
Since the government’s burden in establishing willfulness requires that the taxpayer violate a known 
legal duty, it is a viable defense to offer evidence that the taxpayer did not know of the specific duty 
at issue. The Supreme Court itself has held that willfulness may be negated by a good faith claim of 
ignorance or misunderstanding of the law or a good faith belief that there was no violation of the law, 
regardless of whether the belief was objectively reasonable. One rationale for this “good faith” 
defense is the criminal tax provisions were not drafted with the intention of penalizing a taxpayer for 
innocent mistakes caused by the inherent complexities of the Tax Code. 

The Supreme Court’s line of decisions in the area have held that a taxpayer is not guilty of willful 
failure to file if he honestly believed his income was too low to require him to file a return or if the 
taxpayer believed that he was not required to file a return if he was unable to pay. 

The defense of mistake is not limited solely to mistakes of law. A defendant who, through a mistake 
of fact, unknowingly violates a statute also does not act willfully. 

Reliance on Others 
Evidence establishing that a taxpayer relied on the advice of counsel or an accountant may 
successfully be used to negate willfulness if it can be shown that the taxpayer acted in good faith 
and that he or she provided the preparer with full and accurate information at the time the advice 
was sought. This defense may not be successful if the government can establish that full disclosure 
to the attorney or accountant was not made at the time the advice was rendered. Reliance on a 
lawyer’s advice has occasionally been held a valid defense, even where such reliance was 
objectively unreasonable. 

Mental Disease or Defect 
Because the government’s burden in proving willfulness requires a showing of a specific intent to 
disobey the law, the courts have consistently permitted expert medical testimony to establish that the 
defendant has developed a delusion about the tax laws that interfered with the mental ability to form 
the specific intent to disobey the law. 

Filing of Amended Return or Late 
Payment of Tax 
Under the government’s voluntary disclosure policy published in the Internal Revenue Manual, a 
taxpayer who, in essence admits to a potential tax crime by filing an amended or delinquent return 
may avoid prosecution, provided the disclosure was voluntary and made before the taxpayer was 
first contacted by the IRS regarding a potential problem with the tax liability. However, amended or 
delinquent returns filed after a taxpayer has been contacted by the IRS do not qualify for the 
voluntary disclosure policy, even though the courts tend to hold that the filing of delinquent or 
amended returns or the late payment of tax is admissible by a defendant on the issue of willfulness. 



The filing of amended returns after notice by the IRS that a particular return is under investigation is 
a patently bad idea. Case law shows that in numerous instances, the very act of filing of a delinquent 
or amended return during the course of an IRS investigation has been presented as a key piece of 
evidence that eventually led directly to a taxpayer’s indictment. Case law also shows that the 
government routinely relies on delinquent and amended returns as the very admission that 
establishes the existence of an understatement in tax liability of the original return. 

Unsuccessful Defenses to Willfulness 
When a taxpayer’s conduct can be shown to be intentional and knowing, the taxpayer’s personal 
reasons for taking the criminal action are irrelevant. Accordingly, presenting evidence of, a 
taxpayer’s disagreement with the law, inability to pay, marital or financial difficulties, or fear of filing 
are generally not effective defenses. Moreover, defenses that tend to explain a taxpayer’s reasons 
for taking an action, or refusing to act, that do not effectively rebut the required specific intent to 
disobey the law are not effective defenses to willfulness. Thus, presenting evidence to show that a 
taxpayer was a political tax protester, had religious objections or personal problems, are generally 
not effective defenses to negate the element of willfulness. 

Evidence on, personal problems or preoccupation with business affairs may, where extreme, tends 
to negate willfulness if it can be used to show that the taxpayer may have been so disturbed by the 
problems that they prevented the formation of a specific intent violate the law. However case law 
shows that such defenses are rarely successful. 

While inability to pay in and of itself is not generally an effective defense, such evidence may be a 
defense if it can be sown that the taxpayer had the erroneous belief that returns could not be filed 
without the associated payment of tax. Additionally a taxpayer’s inability to pay also can be an 
effective defense to a failure to pay charge if it can be shown that the defendant’s inability to pay 
was not the result of lavish and extravagant living. 

ARGUING THE STATUTE OF 
LIMITATIONS FOR THE SPECIFIC TAX 
CRIMES HAS TOLLED 
Each specific tax crime has its own statute of limitations which establishes a time frame under which 
a criminal charge must be brought or else the charge is mute under law. However, before this 
defense is relied upon it must be noted that under specified circumstances, the statute of limitations 
may be extended. For example, when a taxpayer’s tax counsel brings or intervenes in an action to 
quash an IRS summons issued to a third-party record-keeper, the statute of limitations for criminal 
prosecution of that taxpayer is suspended for the period during which the proceeding (including 
appeals) concerning enforcement of the summons is pending. As an additional example, the statute 
is also suspended for the period that the person committing an offense is outside the United States 
or is a fugitive from justice. 

DEFENSES COMMONLY RAISED 
DURING THE ADMINISTRATIVE 



REVIEW LEVEL OF THE CRIMINAL 
TAX PROCESS: 
During administrative review level of potential criminal prosecution cases, effective tax defense 
counsel has the ability to raise several defenses that if successful may cause case to be declined. 
These include lack of criminal intent, no tax due, defects in method of proof, dual prosecution, 
health, and the improbability of a conviction. A taxpayer may avoid prosecution by showing that he 
was previously prosecuted for substantially the same acts. The poor health of a taxpayer will not 
prevent prosecution. However, if poor health and other factors creating sympathy for the taxpayer 
make it unlikely that the taxpayer will be convicted, prosecution may be declined. 

Attempting to stop the progression of a 
criminal case at the District 
Counsel review level of the IRS or at the 
Department of Justice level: 
Every CID recommendation to prosecute taxpayers for a Tax Crime are reviewed by District Counsel 
attorneys. An opportunity therefore exists for a Taxpayer’s representative to present defenses at a 
requested District Counsel conference. The reality is that District Counsel must be satisfied that 
evidence gathered by CID is sufficient to establish that a tax crime was committed and that 
reasonable probability of conviction exists. District Counsel is faced with two choices, decline to 
prosecute or return a particular case for additional investigation by CID. It is to be noted however 
that once a case is worked up and presented for review by District Counsel, Few cases are in fact 
declined. 

If IRS District Counsel determines that prosecution is warranted or that grand jury investigation 
should take place, the case is referred to the Department of Justice. This referral takes place via a 
letter referred to as a Criminal Reference Letter (CRL), which sets forth the recommendation of 
District Counsel for prosecution, the evidence supporting the recommendation, details concerning 
the technical aspects of the case, and an assessment of possible prosecution problems. The CID 
special agent’s report and exhibits are also enclosed. A copy of the CRL is sent to the appropriate 
U.S. Attorney within the Department of Justice with instructions to charge specific crimes against the 
taxpayer and designating one or more major counts which may premise a plea agreement. Referral 
to the Department of Justice terminates the IRS’s authority to issue or enforce any further 
summonses to investigate the Criminal Tax matter. Declination, or refusal to take the case, by the 
Department of Justice restores the IRS’s authority to use administrative process. Cases that meet all 
the other requirements for prosecution may nevertheless be declined by the Justice Department 
simply because their trial attorneys are of the opinion that no jury would convict due to a combination 
of circumstances, such as the taxpayer’s age and health, the fact that the taxpayer has already 
suffered enough, or other circumstances likely to evoke jury sympathy. Defenses based on the lack 
of probability of conviction are of greatest value when conferring with the Department of Justice’s 
trial attorneys. 



Ineffective Defense strategies: 
Attempting to cure tax evasion in year 1, 
with carry back losses from Year 2: 
It is obviously a crime to knowingly overstate one’s deductions under I.R.C. Section 7201 for 
example. The posed by a desperate target is whether a target’s overstatement of his or her 
deductions (for example) somehow may be “justified” or “cured” by his later, fortuitous, losses which 
are carried back to prior years. 

The answer to the question is a resounding “No.” The criminal action of overstating deductions (or 
any act resulting in evasion) cannot be “wiped out” by subsequent and legitimate losses, however 
convenient that approach might appear to be. This matter was address in the Fifth Circuit in the 
1960s. In Willingham v. U.S., 289 F.2d 283 (5th Cir. 1961), the taxpayer made some false 
deductions in 1953 in attempt to evade the tax liability. Two years later, in 1955, he sustained 
legitimate losses. Thus, the taxpayer desired to carry back those loses as a defense against the 
government. 

How would this create a defense? It is a clever argument. To prove tax evasion, the government 
must show, among other things, that there was a tax due and owing. By carrying back net operating 
losses to prior years (i.e. the years when one falsely claimed a deduction), he attempted to “wipe 
out” his tax liability for those years (i.e. so there would be no tax “due and owing”). In this way, the 
taxpayer sought to “justify” his original overstatement of deductions. 

Unfortunately for taxpayers, the court ruled that this argument is too clever. The courts to date frame 
the matter in terms of when the taxpayer’s intent to commit tax evasion is complete. The Fifth Circuit 
maintains that the intent is complete in the year the false deduction is claimed. Thus, later 
“adjustment[s] that may be permissible resulting from subsequent losses does not prevent [a prior] 
fraud committed . . . from being [tax evasion].” Willingham v. U.S., 289 F.2d 283, 288 (5th Cir. 1961), 
cert. denied, 368 U.S. 826 (1961) 

Taxpayer arguments that federal taxation 
is unconstitutional: 
Taxpayer arguments that federal tax laws are unconstitutional will not be a valid defense any more 
than maintaining that, say, murder is not illegal. Although certain factions have maintained that the 
tax laws are invalid, the Supreme Court of the United States has proclaimed the Federal 
Governments right to tax under the Taxing and Spending Clause of the Constitution found in Article 
I, Section 8. Clause 1, reads: “The Congress shall have Power to lay and collect Taxes, Duties, 
Imposts and Excises, to pay the Debts and provide for the common Defense and general Welfare of 
the United States; but all Duties, Imposts and Excises shall be uniform throughout the United 
States.” 

In a recent case, a court entertained the taxpayer’s argument for the unconstitutionality of a certain 
tax law. The court basically held that the taxpayer had an erroneous belief and still found him liable 
for his tax. After the taxpayer attended various seminars and devoted himself to arguing against a 
legal basis for the federal taxing system, the court held against him: “We do not believe that 
Congress contemplated that such a taxpayer, without risking criminal prosecution, could ignore the 
duties imposed upon him by the Internal Revenue Code and refuse to utilize the mechanisms 



provided by Congress to present his claims of invalidity to the courts and to abide by their decisions.” 
Cheek v. United States, 498 U.S. 192, 205-06 (1991). The court went on to explain that if the 
taxpayer thought a tax law was invalid, his proper procedure is to first pay the tax, and then file for a 
refund which, if denied, he could take to the courts to ascertain the tax law’s validity and 
constitutionality. 

SELECTIVE PROSECUTION CLAIMS 
Defendants occasionally allege that they have been the victims of unlawful selective prosecution in 
tax cases by the government. These allegations are historically summarily dismissed. To prove 
unconstitutional selective prosecution the defendant must establish that others similarly situated 
have not been prosecuted and the decision to prosecute was based upon an impermissible 
consideration such as race, religion, or the desire to prevent the exercise of constitutional rights 
which places an almost impossible burden on the defendant. 

PAYMENT OF TAX DUE OR ARGUING 
THAT NO TAX IS DUE 
When a criminal prosecution is based on a taxpayer’s failure to report income, the government must 
establish that the taxpayer knew that the income was taxable. Therefore a claim that no tax is due 
because the taxpayer has paid the tax following commencement of the audit or now stands ready to 
pay all deficiencies and penalties is unlikely to prevent prosecution of the taxpayer. Payment after an 
audit or investigation has begun does not change the fact that the crime was complete at the time 
the taxpayer violated a known legal duty. However, Proving additional deductible expenses can 
reduce the tax deficiency and make a case less attractive for prosecution. Note however that the 
filing of amended returns and paying the tax due to correct previous criminal actions before an audit 
has begun under a Voluntary Disclosure can be quite effective at preventing criminal prosecution. 

Mitigation techniques available to an actual 
or potential criminal charge: 
COMPROMISE 
Under the law, statutory authority exists for the Secretary of the Treasury and the Attorney General 
to compromise criminal tax cases without prosecution. However, this authority to compromise 
criminal cases is rarely used because allowing a defendant to buy his way out of criminal 
prosecutions would in effect create separate systems of justice for the rich and the poor. 

IMMUNITY 
Defense counsel may attempt to convince CID or Grand Jury investigators that his or her client is 
much more valuable to them as a witness against other potential or actual targets than as a criminal 
tax defendant. As a witness for the prosecution, the defense counsel’s client may receive a grant of 
use immunity, under which he or she cooperates fully with the IRS in exchange for an agreement 
that charges will not brought against him or her. Complete immunity from prosecution arising out of a 



transaction is called transactional or pocket immunity. Although courts have historically expressed 
displeasure with pocket immunity it currently continues to be routinely granted. 

It is important to note that testifying under a grant of immunity is not without risks. Witnesses who 
receives immunity are prohibited from subsequently refusing to testify on the grounds that they might 
incriminate themselves. Moreover, if a case can be built against the immunized witness on evidence 
that is independent of the immunized testimony, the immunized witness may still face criminal 
prosecution. Lastly, testimony subsequently proven to be perjured, given under a grant of use 
immunity can also be used against the witness who made the false statements. 

PLEAS 
Historically, by far the vast majority of the criminal tax indictments brought result in pleas. Each U.S. 
Attorney is authorized to accept a plea of guilty to the major count of an indictment without prior 
approval of the IRS. Federal prosecutors are required to initially charge the most serious, readily 
provable offenses that are consistent with the defendant’s alleged conduct. Typically, once charges 
are brought, they will not be dismissed or dropped under a plea agreement unless the prosecutor 
has a good faith doubt about the government’s ability to prove a charge based on either a perceived 
legal or evidentiary weakness in the case. 

By contrast, the IRS does not typically settle civil tax matters as part of a plea agreement although it 
has the statutory authority to do so. This rational for this is to avoid the appearance that the IRS 
uses the criminal process to coerce the collection of civil tax liabilities. This policy does not prevent 
the defendant from agreeing to civil admissions, such as receiving unreported income or claiming 
fraudulent deductions, as part of the criminal plea agreement. Information that the taxpayer provides 
in a civil case may also be used in a criminal case against the taxpayer. Thus, cooperating with a 
criminal investigation with or without proper legal counsel may have unexpected drawbacks for the 
taxpayer. 

Tax Evasion or Fraud and Voluntary 
Disclosures: 
Historically, between 1934 and 1952, the IRS had a written policy of refraining from prosecuting 
taxpayers who made a voluntary disclosure. Today, that written policy has changed so that a 
taxpayer’s voluntary disclosure is a factor that is weighed in a factsand- circumstances evaluation, 
but the actual of practice of the IRS is quite similar to its past written policy. 

The IRS’s behavior is indicative of its true policy. Since 1952, the IRS has only decided to prosecute 
a handful of cases after the taxpayer’s voluntary disclosure. Because of the IRS’s previous written 
policy and the IRS’s lack of prosecution of voluntary disclosure cases, tax attorneys are generally 
convinced that the IRS has an unwritten de facto disclosure policy of refraining from prosecution. 

The IRS’s unwritten policy can be seen from its behavior, specifically, its decision to decline 
prosecution. One court admits, “there appears to have been few, if any, prosecutions of true 
voluntary disclosures [by] the IRS.” United States v. Hebel, 668 F.2d 995, 998 (8th Cir. 1982). 
Indeed, the IRS’s conduct seems to show that it will prosecute after a voluntary disclosure only when 
extraordinary facts and circumstances are present. A number of tax scholars agree: “[T]he practice 
of the IRS has been that it will not prosecute taxpayers who satisfy all of the requirements of the 
voluntary disclosure program because, if it did initiate such prosecutions, no taxpayers ever would 



be willing to make a voluntary disclosure in the future.” New York University Annual Institute on 
Federal Taxation § 27.06 (2010). 

Thus, even though the IRS’s official, written position is to leave the door open to pursuing criminal 
prosecution after a voluntary disclosure, it is unlikely it will do so. 

Voluntary disclosures typically occurs in two situations: 

(a) The taxpayer’s wrongdoing is disclosed to his attorney or accountant because he wants to set 
matters straight; or 

(b) The taxpayer discloses his wrongdoing to an attorney or accountant after he has been personally 
contacted by the IRS. 

Generally, if a taxpayer has not been contacted by the IRS, or is not currently under audit, 
examination, or investigation, it is not likely he will be prosecuted after a voluntary disclosure – 
unless the IRS disputes the voluntary disclosure, or the IRS believes the taxpayer has engaged in 
an illicit income-producing activity (or is a threat to the voluntary assessment system, where the 
taxpayer is deemed a tax protester). 

The following bolded content is the actual language of the IRS’s Voluntary Disclosure Practice: 
It is currently the practice of the IRS that a voluntary disclosure will be considered along with all 
other factors in the investigation in determining whether criminal prosecution will be 
recommended. This voluntary disclosure practice creates no substantive or procedural rights for 
taxpayers, but rather is a matter of internal IRS practice, provided solely for guidance to IRS 
personnel. Taxpayers cannot rely on the fact that other similarly situated taxpayers may not 
have been recommended for criminal prosecution. 
A voluntary disclosure will not automatically guarantee immunity from prosecution; however, a 
voluntary disclosure may result in prosecution not being recommended. This practice does not 
apply to taxpayers with illegal source income. 
A voluntary disclosure occurs when the communication is truthful, timely, complete, and when: 
The taxpayer shows a willingness to cooperate (and does in fact cooperate) with the IRS in 
determining his or her correct tax liability; and 
The taxpayer makes good faith arrangements with the IRS to pay in full, the tax, interest, and any 
penalties determined by the IRS to be applicable. 
A disclosure is timely if it is received before: 
The IRS has initiated a civil examination or criminal investigation of the taxpayer, or has notified 
the taxpayer that it intends to commence such an examination or investigation; 
The IRS has received information from a third party (e.g., informant, other governmental agency, 
or the media) alerting the IRS to the specific taxpayer’s noncompliance; 
The IRS has initiated a civil examination or criminal investigation which is directly related to the 
specific liability of the taxpayer; or The IRS has acquired information directly related to the 
specific liability of the taxpayer from a criminal enforcement action (e.g., search warrant, grand 
jury subpoena). 
Any taxpayer who contacts the IRS in person or through a representative regarding voluntary 
disclosure will be directed to Criminal Investigation for evaluation of the disclosure. Special 
agents are encouraged to consult Area Counsel, Criminal Tax on voluntary disclosure issues. 
Examples of voluntary disclosures include: 
A letter from an attorney which encloses amended returns from a client which are complete and 
accurate (reporting legal source income omitted from the original returns), which offers to pay the 
tax, interest, and any penalties determined by the IRS to be applicable in full and which meets the 
timeliness standard set forth above. 



A disclosure made by an individual who has not filed tax returns after the individual has received a 
notice stating that the IRS has no record of receiving a return for a particular year and inquiring into 
whether the taxpayer filed a return for that year. The individual files complete and accurate returns 
and makes arrangements with the IRS to pay the tax, interest, and any penalties determined by the 
IRS to be applicable in full. This is a voluntary disclosure because the IRS has not yet commenced 
an examination or investigation of the taxpayer or notified the taxpayer of its intent to do so and 
because all other elements of (3), above, are met. 

While making a Voluntary Disclosure is not completely without risk and does not provide an absolute 
guarantee that the IRS will not refer the taxpayer to the Department of Justice for criminal 
prosecution, it is the IRS’s long-standing policy to refrain from referring for prosecution taxpayers 
who make a full Voluntary Disclosure of their transgressions by substantially complying with all of the 
terms of the IRS’s program. As a matter of public policy it makes little sense to prosecute those who 
attempt to correct their indiscretions voluntarily as this would discourage others that are similarly 
situated. However, on the other hand, any material indiscretion that is not corrected and 
subsequently discovered by the IRS is very likely to draw criminal charges as a matter of public 
policy to discourage others from like behavior. 

Given the nature of this program, voluntary disclosures are extremely sensitive and are 
accompanied by strict rules and guidelines. Once taxpayers are accepted into the voluntary 
disclosure program, they must provide the IRS with what amounts to a signed confession upon 
entering the program and full cooperation while their case is being reviewed and processed. 
Entering the program is a one way trip that cannot be walked away from and thus, a taxpayer’s 
eligibility for this program must be carefully scrutinized and evaluated prior to contacting the Criminal 
Investigation Division of the IRS. As a prudent precaution, counsel should submit a “pre-check” of a 
taxpayer’s identifying information to the IRS which establishes a taxpayer’s basic eligibility for the 
program before submitting any potentially incriminating information to the government. 

Making the Disclosure (Loud versus Quiet) 
Currently in the legal profession there are two main schools of thought (and considerable 
controversy) regarding how to go about making a voluntary disclosure. The first school of thought is 
that it should be done “quietly” by sending in delinquent original or amended prior tax returns, with a 
check(s) in full payment through normal channels and gambling that the returns get processed 
without the taxpayer every hearing from the Criminal Investigation Division of the IRS because of the 
sheer volume of returns the taxing authority processes. Many Tax Attorneys prefer and thus direct 
their clients toward this method because in their opinion this method decreases the likelihood that 
the delinquent original or amended returns will be audited upon submission and avoidance of a 
perceived negative impact on a taxpayer’s ongoing reputation with the affected taxing authorities 
which occurs where a taxpayer makes a loud disclosure by knocking on the door of the criminal 
investigation division and makes the required “loud” admission of the fraudulent activity that is to be 
corrected. 

Our office (The Tax Law Offices of David W. Klasing) generally prefers “loud” disclosure over “quiet” 
disclosures because if a taxing authority has begun an investigation prior to receipt of the “quiet” 
submission the “quiet” disclosure will not be deemed to be voluntary and thus will not comply with its 
Voluntary Disclosure Practice. To make matters exponentially worse, the amended return could 
potentially be viewed as a criminal admission of the amount by which the tax liability was 
understated on the original return. Thus the amended returns intended to mitigate the client’s 
criminal exposure can be used by the IRS to meet its burden of proof as to willfulness (which is by 
far the hardest element of its case to prove) if it decides to prosecute. Additionally there is some 
support for a growing government position stemming from the 2009 and 2011 Offshore Voluntary 
Disclosure Initiatives that a quiet disclosure does not comply with the terms of its Voluntary 



Disclosure Practice because a quite disclosure bypasses the required communication with the 
Criminal Investigation Division of the IRS and only the Criminal Investigation Division of the IRS can 
recommend that the taxpayer not be referred to the Justice Department for Criminal Investigation. 

On Point Selections from The: 

TAX CRIMES HANDBOOK 
The entire handbook can be found at: http://www.irs.gov/pub/irs‐utl/tax_crimes_handbook.pdf 

TITLE 26 TAX VIOLATIONS 
TAX EVASION – I.R.C. § 7201 

I.R.C. § 7201 – ATTEMPT TO EVADE OR DEFEAT TAX 

Any person who willfully attempts in any manner to evade or defeat any tax imposed by this title 
or the payment thereof shall, in addition to other penalties provided by law, be guilty of a felony 
and, upon conviction thereof, shall be fined* not more than $100,000 ($500,000 in the case of a 
corporation), or imprisoned not more than 5 years, or both, together with the costs of 
prosecution. 
* As to offenses committed after December 31, 1984, the Criminal Fine Enforcement Act of 1984 (P.L. 92-
596) enacted as 18 U.S.C. § 3571, increased the maximum permissible fines for felony offenses set forth in 
section 7201. The maximum permissible fine is $250,000 for individuals and $500,000 for corporations. 
[1] Two kinds of tax evasion. 
Section 7201 creates two offenses: (a) the willful attemp to evade or defeat the assessment of a tax, 
and (b) the willful attempt to evade or defeat the payment of a tax. Sansone v. United States, 380 
U.S. 343, 354 (1965). See also, United States v. Shoppert, 362 F.3d 451, 454 (8th Cir.), cert. 
denied, 543 U.S. 911 (2004); United States Mal, 942 F. 2d 682, 687-88 (9th Cir. 1991) (if a 
defendant transfers assets to prevent the I.R.S. from determining his true tax liability, he has 
attempted to evade assessment; if he does so after a tax liability has become due and owing, he has 
attempted to evade payment). 

[a] Evasion of assessment. 
The most common attempt to evade or defeat a tax is the affirmative act of filing a false return that 
omits income and/or claims deductions to which the taxpayer is not entitled. The tax reported on the 
return is falsely understated and creates a deficiency. Consequently, such willful under reporting 
constitutes an attempt to evade or defeat tax by evading the correct assessment of the tax. 

[b] Evasion of payment. 
This offense generally occurs after the existence of a tax due and owing has been established 
(either by the taxpayer reporting the amount of tax or by the I.R.S. assessing the amount of tax 
deemed to be due and owing) and almost always involves an affirmative act of concealment of 
money or assets from which the tax could be paid. As discussed in Section 1-1.04 below, it is not 
essential that the I.R.S. have made a formal assessment of taxes owed and a demand for payment 
in order for tax evasion charges to be brought. Tax deficiency can arise by operation of law when 
there is a failure to file and the government later determines the tax liability. United States v. Daniel, 
956 F.2d 540, 542 (6th Cir. 1992). 

Note: These two offenses share the same basic elements necessary to prove a violation of I.R.C. 

1-1.03 Evasion of Assessment 
[1] Elements of the Offense: 

http://www.irs.gov/pub/irs%E2%80%90utl/tax_crimes_handbook.pdf


[a] An attempt to evade or defeat a tax or the payment of a tax; 
[b] An additional tax due and owing; and, 
[c] Willfulness. 
Sansone v. United States, 380 U.S. 343, 351 (1965); Spies v. United States, 317 U.S. 492 (1943); 
United States v. Lavoie, 433 F.3d 95, 97-99 (1st Cir. 2005); United States v. Farnsworth, 456 F.3d 
394, 401-03 (3d Cir. 2006); United States v. Nolen, 472 F.3d 362, 376- 77 (5th Cir. 2006); United 
States v. Cor-Bon Custom Bullet Co., 287 F.3d 576, 579 (6th Cir.), cert. denied, 537 U.S. 880 
(2002); United States v. Daniels, 387 F.3d 636, 639 (7th Cir.), cert. denied, 544 U.S. 911 (2004); 
United States v. Shoppert, 362 F.3d 451, 454 (8th Cir.), cert. denied, 543 U.S. 911 (2004); United 
States v. Kayser, 488 F.3d 1070, 1073 (9th Cir. 2007); United States v. Anderson, 319 F.3d 1218, 
1219-20 (10th Cir. 2003); United States v. Mounkes, 204 F.3d 1024, 1028 (10th Cir.), cert. denied, 
530 U.S. 1230 (2000); United States v. Daniel, 956 F.2d 540, 542 (6th Cir. 1992); United States v. 
Masat, 896 F.2d 88, 97-99 (5th Cir. 1990). 

Each element must be proved beyond a reasonable doubt. United States v. Marashi, 913 F.2d 724, 
735-36 (9th Cir. 1990); United States v. Williams, 875 F.2d 846, 849 (11th Cir. 1989). 

[2] The Attempt 
[a] Attempt to evade assessment. The taxpayer must undertake some action, that is, engage in an 
affirmative act for the purpose of attempting to evade or defeat the assessment of a tax. This element 
requires more than passive neglect of a statutory duty. A mere act of willful omission does not satisfy the 
affirmative act requirement of I.R.C. § 7201. United States v. Masat, 896 F.2d 88, 97-99 (5th Cir. 1990). 
[b] Examples of affirmative acts include: 

1. Filing of a false return. United States v. Habig, 390 U.S. 222, 223 (1968); Sansone v. 

United States, 380 U.S. 343, 351-52 (1965); United States v. Coppola, 425 F.2d 660 (2d Cir. 

1969); United States v. Gricco, 277 F.3d 339, 351-52 (3d Cir. 2002); United States v. 

Boulware, 384 F.3d 794 (2004), 470 F.3d 931, 934 (9th Cir. 2006), reversed on other 

grounds, 128 S. Ct. 1168, 1182 (2008). 

2. Filing of a false amended return. United States v. Samara, 643 F.2d 701, 704 (10th Cir. 

1981); Norwitt v. United States, 195 F.2d 127, 133-34 (9th Cir. 1952), cert. denied, 344 U.S. 

817 (1952). 

3. Failure to file return coupled with an affirmative act of evasion is commonly referred 

to as a “Spies evasion.” Passive failure to file tax returns is not tax evasion. If the 

taxpayer failed to file a return, an evasion case can be maintained only if the taxpayer 

engaged in an affirmative act to conceal or mislead. Spies v. United States, 317 U.S. 

492, 498-99 (1943). By way of illustration, and not by way of limitation, the Supreme 

Court in Spies set out examples of conduct which can constitute affirmative acts of 

evasion: 
Keeping a double set of books. 
Making false or altered entries. 
Making false invoices. 
Destruction of records. 
Concealing sources of income. 
Handling transactions to avoid usual records. 
(G) Any other conduct likely to conceal or mislead. 
See also, United States v. Brooks, 174 F.3d 950, 954-56 (8th Cir. 1999); United 
States v. 
Meek, 998 F.2d 776, 779 (10th Cir. 1993). 



4. Filing False W-4’s plus Failure to file a Return Equals Evasion. Filing false and 

fraudulent Forms W-4 claiming to be exempt from federal taxation in combination with 

failure to file tax returns for each year can constitute an affirmative act of evasion. See, 

United States v. Brooks, 174 F.3d 950, 954-56 (8th Cir. 1999); United States v. King, 126 

F.3d 987, 991-94 (7th Cir. 1997) (filing false forms W-4 is an affirmative act despite the 

fact that those forms had expired); United States v. Willams, 928 F.2d 145, 147-49 (5th 

Cir.), cert. denied, 502 U.S. 811 (1991); United States v. Connor, 898 F.2d 942, 944-45 (3d 

Cir.), cert. denied, 497 U.S. 1029 (1990); United States v. Copeland, 786 F.2d 768, 770-71 

(7th Cir. 1985); United States v. Willis, 277 F.3d 1026, 1031 (8th Cir. 2002). 

5. False statements to Treasury agents relating to the fraud. United States v. Beacon Brass 

Company, Inc., 344 U.S. 43, 45-46 (1952); United States v. Wilson, 118 F.3d 228, 236 (4th 

Cir. 1997); United States v. Winfield, 960 F.2d 970, 973-74 (11th Cir. 1992). But see, United 

States v. Romano, 938 F.2d 1569, 1573 (2d Cir. 1991)(equivocal statements to officials do 

not constitute an affirmative act). 

6. Corporate officer’s diversion of corporate funds to pay personal expenses. United States 

v. Boone, 951 F.2d 1526, 1540-41 (9th Cir. 1991); Katz v. United States, 321 F.2d 7, 10 (1st 

Cir.), cert. denied, 375 U.S. 903 (1963); United States v. American Stevedores, Inc., 310 F.2d 

47, 48 (2d Cir. 1962), cert. denied, 371 U.S. 969 (1963); United States v. Brill, 270 F.2d 525, 

526 (3d Cir. 1959). 

7. Sluicing off corporate income to principal shareholders in the guise of commissions or 

salaries out of proportion to the value of service rendered to the corporate 

taxpayer. United States v. Ragen, 314 U.S. 513, 525-26 (1942); United States v. Keenan, 

267 F.2d 118, 123 (7th Cir.), cert. denied, 361 U.S. 863 (1959). 

8. Consistent pattern of overstating deductions. Zacher v. United States, 227 F.2d 219, 224 

(8th Cir. 1955), cert. denied, 350 U.S. 993 (1956); United States v. Trevino, 394 F.3d 771, 

777-78 (9th Cir. 2005), cert. denied, 547 U.S. 1022 (2006). 

9. Concealment of bank accounts. United States v. Wilson, 118 F.3d 228, 236 (4th Cir. 1997); 

Paschen v. United States, 70 F.2d 491 (7th Cir. 1934). Using a false SSN on bank accounts. 

United States v. Carlson, 235 F.3d 466, 469 (9th Cir. 2000), cert. denied, 121 S.Ct. 1627 

(2001). 

10. Holding property in nominee names. United States v. Shoppert, 362 F.3d 451, 460 (8th 

Cir.), cert. denied, 543 U.S. 911 (2004); United States v. Wilson, 118 F.3d 228, 236 (4th Cir. 

1997); United States v. Peterson, 338 F.2d 595, 597 (7th Cir. 1964), cert. denied, 380 U.S. 

911 (1965). 

11. Representing political gratuities as gifts. Murray v. United States, 117 F.2d 40, 43-45 

(8th Cir. 1941). 

12. Doing business in diverse names and keeping large sums of cash in safe deposit boxes 

in numerous banks. United States v. Zimmerman, 108 F.2d 370, 379 (7th Cir. 1939). 

13. Failure to file declaration of estimated tax, concealing or attempting to conceal true 

income, failure to pay income tax due, and filing frivolous returns —a purported 



income tax return (tax of $10.75) and an amended return (tax of $312.67). United States v. 

Afflerbach, 547 F.2d 522 (10th Cir. 1976). 

14. Structuring cash transactions to evade the filing of Bank Secrecy Act reports. United 

States v. Mounkes, 204 F.3d 1024, 1030 (10th Cir.), cert. denied, 530 U.S. 1230 (2000). 
  

[c] Affirmative acts pre-dating the date of deficiency. 
If the indictment mentions only the date of deficiency as the date of the crime and fails to mention 
the predeficiency period, then the government is precluded from relying on evidence of acts 
occurring in the predeficiency period as evidence of affirmative acts of evasion. United States v. 
Voight, 89 F.3d 1050, 1089-90 (3d Cir.), cert. denied, 519 U.S. 1047 (1996). 

[d] Affirmative acts serving purposes other than tax evasion. 
If tax evasion motive plays any part in defendant’s conduct, the offense of tax evasion may be made 
out even though the conduct may also serve purposes other than tax evasion. United States v. 
Voight, 89 F.3d 1050, 1090 (3d Cir.), cert. denied, 519 U.S. 1047 (1996). 
  

[3][3] Additional Tax Due and Owing 
[a] Generally. The government must demonstrate the existence of a tax due and owing, i.e., a tax 
deficiency, to prove tax evasion. The government must prove the criminal tax adjustments include 
evidence of criminal intent. Defense counsel will attack this element of the case if at all possible. 
Therefore, it is important to verify that the income from which the tax deficiency resulted was in fact 
taxable income. See, I.R.C. §§ 61, 62 and 63. 
[b] Examples of taxable income not expressly specified in the Code, include: 

1. Gambling. Garner v. United States, 501 F.2d 228 (9th Cir. 1974), aff’d on other grounds, 

424 U.S. 648 (1976); McClanahan v. United States, 292 F.2d 630, 631-32 (5th Cir.), cert. 

denied, 368 U.S. 913 (1961). 

2. Campaign contributions used for personal purposes. United States v. Scott, 660 F.2d 1145, 

1152 (7th Cir. 1981), cert. denied, 455 U.S. 907 (1982). 

3. Embezzlement. James v. United States, 366 U.S. 213, 221-22 (1961); United States v. Eaken, 

17 F.3d 203 (7th Cir. 1994); United States v. Kleifgen, 557 F.2d 1293, 1298-99 9th Cir. 

1977). 

4. Extortion Proceeds. Rutkin v. United States, 343 U.S. 130, 136-39 (1952); United States v. 

Cody, 722 F.2d 1052 (2d Cir. 1983), cert. denied, 467 U.S. 1226 (1984). 

5. Fraud Income. United States v. Dixon, 698 F.2d 445, 446 (11th Cir. 1983) (gross income 

includes proceeds from investment fraud scheme); Moore v. United States, 412 F.2d 974, 

978 (5th Cir. 1969)(income includes gains from illegal activities). 

6. Loans received with no intent to repay. United States v. Curtis, 782 F.2d 593, 596 (6th Cir. 

1986); United States v. Swallow, 511 F.2d 514, 519 (10th Cir.), cert. denied, 423 U.S. 845 

(1975); United States v. Rosenthal, 470 F.2d 837, 842 (2d Cir. 1972), cert. denied, 412 U.S. 

909 (1973); United States v. Rochelle, 384 F.2d 748, 751-52 (5th Cir. 1967), cert. denied, 

390 U.S. 946 (1968). 

7. Kickbacks. United States v. Sallee, 984 F.2d 643 (5th Cir. 1993); United States v. Cody, 722 

F.2d 1052 (2d Cir. 1983); United States v. Fogg, 652 F.2d 551, 555 (5th Cir. 1981), cert. 



denied, 456 U.S. 905 (1982); United States v. Swallow, 511 F.2d 514, 519 (10th Cir.), cert. 

denied, 423 U.S. 845 (1975); United States v. Wyss, 239 F.2d 658, 660 (7th Cir. 1957). 
[c] Tax deficiency does not include interest and penalties if the violation is evasion of assessment. United 
States v. Mal, 942 F. 2d 682, 687 (9th Cir. 1991). 
[d] Evading another’s tax liability. A tax deficiency may be predicated on taxable income that was 
taxable either to the person charged or another person or entity. United States V. Trov, 293 U.S. 58 
(1934); United States v. Aracri, 968 F.2d 1512, 1523 (2d Cir.1992); United States v. Frazier, 365 
F.2d 316, 318 (6th Cir. 1966), cert. denied, 386 U.S. 971 (1967); Tinkoff v. United States, 86 F.2d 
868, 876 (7th Cir. 1937). 
[e] Assessment and demand not required. If the prosecution theory is evasion of assessment, there need 
not be a prior formal tax assessment or demand for payment. Tax deficiency can arise by operation 
of law when there is a failure to file and the government later determines the tax liability. United 
States v. Daniel, 956 F.2d 540, 542 (6th Cir. 1992); United States v. Dack, 747 F.2d 1172, 1174 (7th 
Cir. 1984). 
[f] Amount of tax to be proven. The government need not prove a precise amount of tax due and owing 
or prove its case to a mathematical certainty. United States v. Johnson, 319 U.S. 503, 517-18 
(1943); United States v. Mounkes, 204 F.3d 1024, 1028 (10th Cir.), cert. denied, 530 U.S. 1230 
(2000); United States v. Bender, 606 F.2d 897, 898 (9th Cir. 1979); United States v. Keller, 523 F.2d 
1009, 1012 (9th Cir. 1975). 

1. Most circuits require the government to show that a substantial tax deficiency existed with 

respect to the years involved in the charge. United States v. Burkhart, 501 F.2d 993, 995 

(6th Cir. 1974), cert. denied, 420 U.S. 946 (1975); United States v. Marcus, 401 F.2d 563, 

565 (2d Cir. 1968), cert. denied, 393 U.S. 1023 (1969); SwallowV.United States, 307 F.2d 

81, 83 (10th Cir. 1962), cert. denied, 371 U.S. 950 (1963); United States v. Alker, 260 F.2d 

135, 140 (3d Cir. 1958), cert. denied, 59 U.S. 906 (1959). 

3. In the Seventh and Ninth Circuits there is no statutory requirement of substantiality, so 

showing some tax deficiency suffices. United States v. Daniels, 387 F.3d 636, 641 (7th Cir.), 

cert. denied, 544 U.S. 911 (2004); United States v. Marashi, 913 F.2d 724, 735-736 (9th Cir. 

1990); United States v. Bender, 606 F.2d 897, 898 (9th Cir. 1979). 
[g] Technical defenses. 

1. Loss carryback or “Lucky Loser Argument” is no defense. Net operating losses which occur 

after tax returns are required to be filed cannot be carried back to eliminate a tax liability. 

Such carryback losses cannot be used to reduce or eliminate misstatements of tax liability 

when fraudulently made. Willingham v. United States, 289 F.2d 283, 287-88 (5th Cir. 

1961), cert. denied, 368 U.S. 826 (1961). 

2. Insufficient Earnings and Profits (E&P). Many tax schemes involve shareholders of closely 

held C corporations (corporations that pay tax) diverting corporate receipts to themselves 

or their family members, having the corporation pay their personal expenses, and other 

schemes where the corporate funds are distributed to the shareholders without the 

shareholders reporting any gross income and the corporation’s taxable income being 

understated. In United States v. Boulware, 128 S.Ct. 1168, 1182 (2008), the Supreme Court 

held that in determining the taxable amount of any such corporate distributions to the 

shareholder the distribution rules of I.R.C. §§ 301 and 316 apply.In general, the 

distribution rules of sections 301 and 316 provide that corporate distributions to 

shareholders are paid first out of current E&P, second out of accumulated E&P, and third 



out of capital (if the distribution exceeds current and accumulated E&P and the 

shareholder’s basis in the stock of the corporation, then such excess is taxed as a capital 

gain). The defense is that the corporation lacked current or accumulated E&P; therefore, 

any distributions by the corporation to the shareholder are a non-taxable return of 

capital.To overcome this defense, the government must prove the corporation had current 

or accumulated E&P. To compute E&P, start with the taxable income of the corporation as 

corrected. A number of technical adjustments are made to the taxable income, most of 

which would not be at issue in a criminal tax case, so the amounts of these adjustments 

from the corporation’s records could be used. Reduce the adjusted taxable income, by the 

tax due on the corrected taxable income to arrive at E&P. Any distributions paid out of E&P 

are taxable (constructive) dividends to the shareholder. 

In deciding Boulware, the Supreme Court adopted the holding of the Second Circuit Court 

of Appeals in United States v. D’Agostino, 145 F.3d 69 (2d Cir. 1998), and rejected the 

following circuit court decisions: United States v. Williams, 875 F.2d 846 (11th Cir. 1989); 

United States v. Thetford, 676 F.2d 170 (5th Cir. 1982), cert. denied, 459 U.S. 1148 (1983); 

United States v. Miller, 545 F.2d 1204 (9th Cir. 1976), cert. denied, 430 U.S. 930 (1977); 

and Davis v. United States, 226 F.2d 331 (6th Cir. 1955), cert. denied, 350 U.S. 965 (1956). 

3. Reclassify business expenses. In United States v. Kayser, 488 F.3d 1070, 1073 (9th Cir. 

2007), a divided panel of the 9th Circuit overturned defendant’s conviction by allowing 

him to reclassify previously claimed corporate business expenses as personal business 

expenses which offset unreported income and resulted in no tax due and owing. The court 

did not overrule United States v. Miller, 545 F. 2d 1204 (9th Cir. 1976), cert. denied, 430 U. 

S. 930 (1977), which had held otherwise, but interpreted Miller’s holding as being 

consistent with the court’s decision. 

4. Different method of reporting or accounting. As a general rule, the Government must use 

the taxpayer’s method of accounting in computing the income. Fowler United States, 352 

F.2d 100, 103 (8th Cir. 1965), cert. denied, 383 U.S. 907 (1966); United States v. Vardine, 

305 F.2d 60, 64 (2d Cir. 1962); United States v. Hestnes, 492 F. Supp. 999, 1000-01 (W.D. 

Wis. 1980). If the taxpayer used a particular method of reporting income, then the 

taxpayer is bound by that choice at trial. The taxpayer cannot report his income on the 

cash method and then at trial, allege that on an accrual basis unreported income would be 

a less than the Government proved on a cash basis. Clark v. United States, 211 F.2d 100, 

105 (8th Cir. 1954), cert. denied, 348 U.S. 911 (1955). See also, United States v. Helmsly, 

941 F.2d 71, 86-87 (2d Cir. 1991)(defendant not free to re-calculate taxes resorting to one 

of four depreciation methods to defend the charge by showing that another depreciation 

method would have resulted in no tax liability); United States v. Hecht, 705 F. 2d 976, 977-

78 (8th Cir. 1983). 

5. A legitimate claim to a foreign tax credit is a defense. United States v. Cruz, 698 F.2d 1148, 

1152 (11th Cir. 1983); United States v. Campbell, 351 F.2d 336, 338- 39 (2d Cir. 1965), 



cert. denied, 383 U.S. 907 (1966). Liability for the foreign tax credit must be fully 

established as an amount owed to the foreign government. 
[4] Willfulness 
[a] Willfulness is defined as the “voluntary, intentional violation of a known legal duty.” Cheek v. 
United States, 498 U.S. 192, 200-01 (1991); United States v. Pomponio, 429 U.S. 10, 12 (1976); 
United States v. Bishop, 412 U.S. 346, 360 (1973); United States v. Pensyl, 387 F.3d 456, 458-59 
(6th Cir. 2004); United States v. George, 420 F.3d 991, 999 (9th Cir. 2005). 

[b] Subjective Test. A defendant’s good faith belief that he is not violating the tax laws, no matter how 
objectively unreasonable that belief may be, is a defense in a tax prosecution. Cheek v. United 
States, 498 U.S. 192, 199-201 (1991). See also, United States v. Grunewald, 987 F.2d 531, 535-36 
(8th Cir. 1993); United States v. Pensyl, 387 F.3d 456, 459 (6th Cir. 2004). 

1. Erroneous beliefs. A defendant’s erroneous belief that tax laws are unconstitutional is no 

defense to tax evasion. Cheek v. United States, 498 U.S. 192, 205-06 (1991). 

2. Law is vague or unsettled. 
(A) Where the law is vague or unsettled as to whether a transaction has generated taxable income, 
courts have found the defendant lacked willfulness. For instance: (i) Payments given by wealthy 
widower to mistresses where civil tax cases had held such payments were gifts. United States v. 
Harris, 942 F.2d 1125, 1131 (7th Cir. 1991). (ii) Prior Tax Court case accepting income reporting 
method made it inappropriate to impose criminal liability for using that method. United States v. 
Heller, 830 F. 2d 150, 154-55 (11th Cir. 1987). (iii) Novel issue of tax treatment of money received 
from sale of rare blood. United States v. Garber, 607 F.2d 92, 100 (5th Cir. 1979). (iv) Business 
income on Indian reservation in light of conflict among government branches on the issue. United 
States v. Critzer, 498 F.2d 1160, 1162 (4th Cir. 1974). 

(B) The fact that an appellate court has not decided an issue does not mean that the law is vague or 
unsettled if established principles of tax law clearly delineate the scheme’s illegality. See, e.g., 
United States v. Tranakos, 911 F.2d 1422, 1430-31 (10th Cir. 1990)(addressing use of sham 
transactions to avoid taxation); United States v. Krall, 835 F.2d 711, 714 (8th Cir. 1987)(regarding 
use of sham trusts to avoid taxation); United States v. Crooks, 804 F.2d 1441 (9th Cir. 1986) 
(concerning principle favoring tax treatment of substance over form); United States v. George, 420 
F. 3d 991, 995-96 (9th Cir. 2005)(concerning allocation of receiver fees by a cash basis taxpayer). 

(C) The fact that the law is vague or unsettled does not negate willfulness if the defendant is not also 
subjectively uncertain of the law or if bad faith can be inferred from the defendant’s conduct. Factual 
evidence of the defendant’s state of mind is required to negate willfulness. United States v. Harris, 
942 F.2d 1125, 1128-29 (7th Cir. 1991); United States v. Curtis, 782 F.2d 593, 598-600 (6th Cir. 
1986)(rejecting defense because it allows a finding that there was no willfulness even if defendant 
was unaware of the legal uncertainty and because it distorts the roles of experts, judges, and juries 
with respect to questions of law); United States v. MacKenzie, 777 F.2d 811, 816-17 (2d 11 Cir. 
1985); United States v. Mallas, 762 F .2d 361, 363 (4th Cir. 1985); United States Ingredient 
Technology, 698 F.2d 88, 96-97 (2d Cir.), cert. denied, 462 U.S. 1131 (1983). 

3. Where the defendant concealed assets or covered up sources of income, willfulness is 

present and good faith may not be used as a defense. United States v.  Brooks, 174 F.3d 

950, 954-55 (8th Cir. 1999). 

4. A willful blindness or deliberate indifference jury instruction permits a jury to infer 

knowledge if it finds the defendant closed his eyes to what was obvious to him. United 



States v. Willis, 277 F.3d 1026, 1031-32 (8th Cir. 2002); United States v. Dean, 487 F.3d 

840, 851 (11th Cir. 2007). 

[c] Absent an admission, confession or accomplice testimony, willfulness is rarely subject to 
direct proof and generally must be inferred from the circumstances of the case. United States v. 
Wilson, 118 F.3d 228, 236 (4th Cir. 1997); United States v. Ashfield, 735 F.2d 101, 105 (3d Cir.), 
cert. denied, 469 U.S. 858 (1984); United States v. Spinelli, 443 F.2d 2, 3 (9th Cir. 1971); United 
States v. Magnus, 365 F.2d 1007, 1011-12 (2d Cir. 1966); Paschen v. United States, 70 F.2d 491 
(7th Cir. 1934). 
[d] Willfulness may be inferred from “any conduct, the likely effect of which would be to mislead 
or to conceal.” Spies v. United States, 317 U.S. 492, 499 (1943). The following are examples of 
conduct from which willfulness has been inferred: 

1. Signing return knowing that the contents of that return understated income. United States 

v. Olbres, 61 F.3d 967, 970-71 (1st Cir.), cert. denied, 516 U.S. 991 (1995). 

2. Substantial understatement of income in successive years. United States v. Lavoie, 433 

F.3d 95, 98-99 (1st Cir. 2005); United States v. Kim, 884 F.2d 189, 192-93 (5th Cir. 1989); 

United States v. Krzyske, 836 F.2d 1013, 1019-20 (6th Cir. 1988); United States Skalicky, 

615 F.2d 1117, 1120 (5th Cir.), cert. denied, 449 U.S. 832 (1980); United States v. Larson, 

612 F.2d 1301, 1305 (8th Cir.), cert. denied, 446 U.S. 936 (1980); United States v. Gardner, 

611 F.2d 770, 776 (9th Cir. 1980). 

3. Prior and subsequent similar acts reasonably close to the prosecution years. United States 

v. Johnson, 386 F.2d 630, 631 (3d Cir. 1967); United States v. Magnus, 365 F.2d 1007, 

1011-12 (2d Cir. 1966); United States v. Alker, 260 F.2d 135, 156-57 (3d Cir. 1958), cert. 

denied, 359 U.S. 906 (1959). 

4. Failure to supply an accountant with accurate and complete information. United States v. 

Lavoie, 433 F.3d 95, 99 (1st Cir. 2005); United States v. Bishop, 291 F.3d 1100, 1106- 08 

(9th Cir. 2002), United States v. Olbres, 61 F.3d 967, 970-71 (1st Cir.), cert. denied, 516 U.S. 

991 (1995); United States v. Brimberry, 961 F.2d 1286, 1290-91 (7th Cir. 1992); United 

States v. Chesson, 933 F.2d 298, 304-05 (5th Cir. 1991); United States v. Michaud, 860 F.2d 

495, 500 (1st Cir. 1988); United States v. Meyer, 808 F.2d 1304, 1306 (8th Cir. 1987); 

United States v. Ashfield, 735 F.2d 101, 106-07 (3d Cir.), cert. denied, 469 U.S. 858 (1984); 

United States v. Samara, 643 F.2d 701,703-04 (10th Cir.), cert. denied, 454 U.S. 829 (1981). 

5. Making false exculpatory statements to agents or causing them to be made. United States v. 

Chesson, 933 F.2d 298, 304-05 (5th Cir. 1991); United States v. Frederickson, 846 F.2d 

517, 520-21 (8th Cir. 1988); United States v. Walsh, 627 F.2d 88, 92 (7th Cir. 1980). 

6. Destroying, throwing away, or “losing” books and records. United States v. Chesson, 933 F. 

2d 298, 304-05 (5th Cir. 1991); United States v. Walker, 896 F.2d 295 (8th Cir. 1990); 

United States v. Conforte, 624 F.2d 869, 875-76 (9th Cir.), cert. denied, 449 U.S. 1012 

(1980); United States v. Garavaglia, 566 F.2d 1056, 1059-60 (6th Cir. 1977). 



7. Making or using false documents, entries in books and records, or invoices. United States v. 

Chesson, 933 F.2d 298, 304 (5th Cir. 1991); United States v. Walker, 896 F.2d 295, 297-300 

(8th Cir. 1990). This includes backdating documents such as receipts and contracts to gain 

a tax advantage. United States v. O’Keefe, 825 F.2d 314, 318 (11th Cir. 1987); United States 

v. Drape, 668 F.2d 22, 25-26 (1st Cir. 1982). 

8. Keeping a double set of books. Spies v. United States, 317 U.S. 492, 499 (1943); United 

States v. Daniels, 617 F.2d 146, 148 (5th Cir. 1980). 

9. Placing property or business in the name of another. United States v. Brooks, 174 F.3d 950, 

954-55 (8th Cir. 1999); United States v. Daniel, 956 F.2d 540, 543 (6th Cir. 1992); United 

States v. Peterson, 338 F.2d 595, 597 (7th Cir. 1964), cert. denied, 380 U.S. 911 (1965); 

United States v. Woodner, 317 F.2d 649, 650 (2d Cir.), cert. denied, 375 U. S. 903 (1963). 

10. Extensively using currency and cashier’s checks. United States v. Daniel, 956 F.2d 540, 543 

(6th Cir. 1992); United States v. Holovachka, 314 F.2d 345, 357-58 (7th Cir.), cert. denied, 

374 U.S. 809 (1963); Schuermann v. United States, 174 F.2d 397, 398 (8th Cir.), cert. 

denied, 338 U.S. 831 (1949). 

11. Spending large amounts of cash which could not be reconciled with reported income or 

engaging in surreptitious transactions using cash, money orders, or cashier’s checks. 

United States v. Kim, 884 F.2d 189, 192-93 (5th Cir. 1989); United States v. Skalicky, 615 

F.2d 1117, 1120 (5th Cir.), cert. denied, 449 U.S. 832 (1980); United States v. Holladay, 566 

F.2d 1018, 1020 (5th Cir.), cert. denied, 439 U.S. 831 (1978); United States v. Mortiner, 343 

F.2d 500 (7th Cir.), cert. denied, 382 U.S. 842 (1965). 

12. Holding bank accounts under fictitious names. United States v. Ratner, 464 F.2d 101, 105 

(9th Cir. 1972); Elwert v. United States, 231 F.2d 928, 936 (9th Cir. 1956). 

13. Handling one’s affairs to avoid making the usual records required for such transactions. 

United States v. Dowell, 446 F.2d 145, 147-48 (10th Cir.), cert. denied, 404 U. S. 984 

(1971); Gariepy v. United States, 189 F.2d 459, 461-63 (6th Cir. 1951). 

14. General educational background and experience may be considered as bearing on a 

taxpayer’s ability to form a willful intent. United States v. Smith, 890 F.2d 711, 715 (5th Cir. 

1989)(entrepreneurial experience); United States v. Segal, 867 F.2d 13 1173, 1179 (8th 

Cir. 1989)(successful and sophisticated businessman). See also, United States v. Tarwater, 

308 F.3d 494, 506-07 (6th Cir. 2002); United States v. Coblentz, 453 F.2d 503, 505 (2d Cir. 

1972); United States v. Ostendorff, 371 F.2d 729, 731 (4th Cir.) cert. denied, 386 U.S. 982 

(1967). 

15. The defendant’s attitude toward the reporting and payment of taxes generally. United 

States v. Hogan, 861 F.2d 312, 316 (1st Cir. 1988); United States v. Stein, 437 F.2d 775 (7th 

Cir.), cert. denied, 403 U.S. 905 (1971); United States v. O’Connor, 433 F.2d 752, 754-755 

(1st Cir. 1970), cert. denied, 401 U.S. 911 (1971). 



16. Ignorance of law and claims that tax laws are not constitutional. Cheek v. United States, 

498 U.S. 192, 199-201 (1991); United States v. Pensyl, 387 F. 3d 456, 458-60 (6th Cir. 

2004), and United States v. Hancock, 231 F. 3d 557, 561-62 (9th Cir. 2000). 

[5] Venue 
[a] Under the Constitution, venue lies in the judicial district where the crime has been committed. 
U.S. Const. art. II, § 2, cl. 3; U.S. Const. amend. VI. 

[b] Unless otherwise permitted by statute or rule, criminal prosecution must take place “in a district in 
which the offense was committed.” Fed. R. Crim. P. 18. 

[c] Venue is appropriate in any judicial district where the return was: 

1. made; 

2. subscribed; or 

3. filed. 
See, e.g., United States v. Marchant, 774 F.2d 888, 891-92 (8th Cir. 1985), cert. denied, 475 U.S. 
1012 (1986)(venue appropriate where accountant prepared return); United States v. King, 563 F.2d 
559, 562 (2d Cir. 1977), cert. denied, 435 U.S. 918 (1978)(prepared and signed); United States v. 
Gross, 276 F.2d 816, 819 (2d Cir.), cert. denied, 363 U.S. 831 (1960) (prepared); United States v. 
Albanese, 224 F.2d 879, 882 (2d Cir.), cert. denied, 350 U.S. 845 (1955)(prepared and mailed). 

[d] Venue is also appropriate in any district where any act of the offense was begun, continued, or 
completed. United States v. Rooney, 866 F.2d 28, 31-32 (2d Cir. 1989). 

[e] For offenses begun in one district and completed in another, or committed in more than one 
district, venue lies in each district in which such offense was begun, continued, or completed. 18 
U.S.C. § 3237(a). 

[f] General considerations in recommending venue: 

1. The underlying basis for venue is the taxpayer’s Sixth Amendment right to trial in the 

judicial district where the crime was committed. 

2. Bringing prosecution in taxpayer’s home judicial district obviates motion by defendant to 

change venue. Publicity more likely in defendant’s home district. 

3. Proof of venue is by a preponderance of the evidence. United States v. Maldonado-Rivera, 

922 F.2d 934, 968 (2d Cir. 1990), cert. denied, 501 U.S. 1210 (1991); United States v. 

Griley, 814 F.2d 967, 973 (4th Cir. 1987). It is enough if the testimony justifies the 

reasonable inference that the violation occurred at the place alleged in the indictment. 

United States v. Mendell, 447 F.2d 639, 641 (7th Cir.), cert. denied, 404 U.S. 991 (1971). 

4. Improper venue may be waived by a defendant. United States v. Netz, 758 F.2d 1308, 1311 

(8th Cir. 1985); United States v. Powell, 498 F.2d 890, 891 (9th Cir. 1974). See also, Fed R. 

Crim. P. 58(c)(2). 
[6] Statute of Limitations 
[a] There is a six (6) year limitation period for the offense of willfully attempting to evade or defeat 
any tax. I.R.C. § 6531(2). 



[b] The general rule is that the limitation period begins to run 6 years from the date of the last 
affirmative act that took place or the statutory due date of the return, whichever is later. Specific 
applications of the rule are: 

1. Statutory due date where no return is filed or where the return is filed early. United States 

v. Butler, 297 F.3d 505, 511 (6th Cir. 2002), cert. denied, 123 S.Ct. 2074 (2003); United 

States v. Williams, 928 F.2d 145, 149 (5th Cir.), cert. denied, 502 U.S. 811 (1991); United 

States v. Myerson, 368 F.2d 393, 395 (2d Cir. 1966), cert. denied, 386 U.S. 991 (1967). 

2. Actual filing date where the tax return is filed late. United States v. Habig, 390 U.S. 222, 

225-27 (1968); United States v. Daniels, 387 F.3d 636, 641-42 (7th Cir.), cert. denied, 544 

U.S. 911 (2004). 

3. Date of the last affirmative act of evasion where acts of evasion occur after the due date. 

United States v. Beacon Brass, 344 U.S. 43, 45-46 (1952); United States v. Anderson, 319 

F.3d 1218, 1219-20 (10th Cir. 2003); United States v. Carlson, 235 F.3d 466, 470-71 (9th 

Cir. 2000), cert. denied, 532 U.S. 983 (2001); United States v. Winfield, 960 F.2d 970, 973 

(11th Cir. 1992); United States v. DiPetto, 936 F.2d 96, 98 (2d Cir.), cert. denied, 502 U.S. 

866 (1991); United States v. Ferris, 807 F.2d 269, 271-72 (1st Cir. 1986). Contra, United 

States v. Uscinski, 369 F.3d 1243, 1247 (11th Cir. 2004)(the filing of a false income tax 

return completes the offense of tax evasion). Note: This can be problematic if act does not 

relate to evasion but, rather may be viewed as a separate coverup. 

[c] Tolling, Suspension, and Extension of Statute 

1. Tolling. Under I.R.C. § 6531, the statute of limitations is tolled while a person who has 

committed tax code violations is outside the United States or is a fugitive from justice. 
(A) “Outside the United States” has been interpreted to mean “whenever [such persons] cannot be 
served criminal process within the jurisdiction of the United States under Fed. R. Crim. P. 4(d)(2).” 
United States v. Marchant, 774 F.2d 888, 891-92 (8th Cir. 1985), cert. denied, 475 U.S. 1012 (1986). 

(B) This includes ordinary business or pleasure trips outside U.S. jurisdiction. United States v. 
Myerson, 368 F.2d 393, 395 (2d Cir. 1966), cert. denied, 386 U.S. 991 (1967). 

2. Suspension. Under I.R.C. § 7609(e)(1), the statute of limitations is suspended in certain 

types of summons enforcement proceedings. Generally, where an intervener in a summons 

enforcement proceeding is the person with respect to whose liability the summons is 

issued, the running of any period of limitations under section 6531(relating to criminal 

prosecutions) with respect to such person shall be suspended for the period during which 

such a proceeding, and appeals therein, with respect to the enforcement of such summons 

is pending. 
3.Time Extension. Under I.R.C. § 6531, the statute of limitations may be extended. When an adequate 
complaint is instituted before a commissioner of the United States within the prescribed limitation 
period, the period is extended 9 months from the date of the complaint. This extension of time is not 
meant to allow the government additional time to develop its case, but rather is designed for use 
when the grand jury would not be able to return an indictment within the statutory time because of its 
schedule. See, Jaben v. United States, 381 U.S. 214, 219-20 (1964). 
1-1.04 Evasion of Payment 



[1] Elements of the Offense: 
[a] An attempt to evade or defeat the payment of a tax; 

[b] An additional tax due and owing; and, 

[c] Willfulness. 

Sansone v. United States, 380 U.S. 343, 351 (1965); Spies v. United States, 317 U.S. 

492, 493- 94 (1943); United States v. Daniel, 956 F.2d 540, 542 (6th Cir. 1992); United 

States v. Masat, 948 F.2d 923, 931 (5th Cir. 1991). 

[2] The Attempt 
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[a] Attempt to evade payment. Affirmative acts of evasion of payment almost always involve some 
form of concealment of money or assets with which the tax could be paid or the removal of assets 
from the reach of the I.R.S. Merely failing to pay assessed taxes, without more, does not constitute 
evasion of payment (though it may constitute willful failure to pay taxes under § 7203). Thus, in the 
absence of an affirmative act, obstinate refusal to pay taxes due and the possession of the funds 
needed to pay the taxes is insufficient for an evasion charge. 
[b] Affirmative acts of evasion of payment generally involve schemes to deal in currency, place 
assets in the names of others, transfer assets abroad or omit assets on a Form 433-A, Collection 
Information Statement. Examples include: 

1. Concealing assets by using bank accounts of family members and coworkers. United States 

v. Shoppert, 362 F.3d 451, 460 (8th Cir.), cert. denied, 543 U.S. 911 (2004); United States v. 

McGill, 964 F.2d 222, 233 (3d Cir. 1992). 

2. Making expenditures extensively by cash and through the use of third parties’ credit cards 

and placing assets in the names of third parties. United States v. Shoppert, 362 F.3d 451 

(8th Cir.), cert. denied, 543 U.S. 911 (2004); United States v. Daniel, 956 F.2d 540, 543 (6th 

Cir. 1992). 

3. Taxpayer’s false statement to I.R.S. agent that she owned no real estate and had no other 

assets with which to pay tax. United States v. Shoppert, 362 F.3d 451, 460 (8th Cir.), cert. 

denied, 543 U.S. 911 (2004); United States v. Brimberry, 961 F.2d 1286, 1290-91 (7th Cir. 

1992). 

4. Maintaining a cash lifestyle by conducting all personal and professional business in cash, 

possessing no credit cards, bank accounts, or accounting records and never acquiring any 

attachable assets. United States v. Shorter, 809 F.2d 54, 56-57 (D.C. Cir.), cert. denied, 484 

U.S. 817 (1987). 

5. Bankruptcy fraud. A legitimate goal of a bankruptcy petitioner may be immediate 

protection from I.R.S. collection activities (stay of collection and removal of levies). While 

the act of voluntarily filing a petition for bankruptcy may not constitute an affirmative act 

in and of itself, if it can be shown through other affirmative acts (e.g., predicating the 



petition on false or fraudulent obligations) that the petitioner’s purpose in filing the 

bankruptcy petition was to prevent or delay I.R.S. collection efforts, the act of filing may 

constitute an affirmative act of evasion. See, e.g., United States v. Huebner, 48 F.3d 376, 

379-80 (9th Cir. 1994)(the defendant, having created false loan documents and then filed 

for bankruptcy, was successfully prosecuted for evasion of payment.). 

6. See also, United States v. Hook, 781 F.2d 1166, 1169 (6th Cir.), cert. denied, 479 U.S. 882 

(1986); United States v. Lamp, 779 F.2d 1088, 1092-93 (5th Cir. 1986); United States v. 

Swallow, 511 F.2d 514, 521 (10th Cir.), cert. denied, 423  U.S. 845 (1975); United States v. 

Trownsell, 367 F.2d 815, 816 (7th Cir. 1966); Cohen v. United 17 States, 297 F.2d 760, 762 

(9th Cir.), cert. denied, 369 U.S. 865 (1962); United States v. Mollet, 290 F. 2d 273, 274-75 

(2d Cir. 1961), for additional examples of acts to evade payment. 
[c] Evasion of payment may involve a single affirmative act intended to evade the payment of several 
years of tax due. In this situation, it is permissible to charge multiple years of evasion in one count. 
United States v. Shorter, 809 F.2d 54, 56-57 (D.C. Cir.), cert. denied, 484 U.S. 817 (1987)(upholding 
use of a single count of tax evasion covering twelve years of evasion of payment where the 
underlying basis of the count is an allegedly consistent, long-term pattern of conduct directed at the 
evasion of payment of taxes for those years). See also, United States v. Hook, 781 F.2d 1166, 1169 
(6th Cir.), cert. denied, 479 U. S. 882 (1986). 

[3] Additional Tax Due and Owing 
[a] Generally. The government must demonstrate the existence of a tax due and owing, i.e., a tax 
deficiency, to prove tax evasion. For further information see discussion of this element in the evasion 
of assessment section above. 
[b] It is not essential that the I.R.S. have made a formal assessment of taxes owed and a demand for 
payment in order to bring tax evasion charges on an evasion of payment theory. Tax deficiency can 
arise by operation of law when there is a failure to file and the government later determines the tax 
liability. See, United States v. Daniel, 956 F.2d 540, 542 (6th Cir. 1992); United States v. Hogan, 861 
F.2d 312, 315-16 (1st Cir. 1988). The law is not so clear in the Third Circuit. See the discussion in 
United States v. Farnsworth, 456 F.3d 394, 402-03 (3d Cir. 2006), where the court stated that no 
assessment is required but noted that United States v. McGill, 964 F.2d 222, 233 (3d Cir. 1992), 
suggested otherwise. 

[c] Right of defendant to dispute assessment. Although an assessment is prima facie proof of a tax 
deficiency, the defendant has a constitutional right to present rebuttal evidence and have the jury 
decide his guilt on each element of the crime. United States Silkman, 156 F.3d 833, 835 (8th Cir. 
1998). 
[4] Willfulness 
[a]Willfulness is defined as the “voluntary, intentional violation of a known legal duty.” Cheek v. 
United States, 498 U.S. 192, 201 (1991); United States v. Pomponio, 429 U.S. 10, 12 (1976); United 
States v. Bishop, 412 U.S. 346, 360 (1973). See discussion of this element in the evasion of 
assessment section above. 

[b] Willfulness is subjectively measured. A defendant’s good faith belief that he is not violating the 
tax laws, no matter how objectively unreasonable that belief may be, is a defense in a tax 
prosecution. Cheek v. United States, 498 U.S. 192, 199-201 (1991). See also, United States v. 
Grunewald, 987 F.2d 531, 535-36 (8th Cir. 1993). 

[c] Indirect proof of willfulness is the typical means of establishing the element. Willfulness may be 
inferred from “any conduct the likely effect of which would be to mislead or to conceal.” Spies v. 
United States, 317 U.S. 492, 499 (1943). 



[d] Conduct from which the willful evasion of payment can be inferred includes conduct designed to 
place assets beyond the government’s reach after a tax liability has been assessed. United States v. 
Mal, 942 F. 2d 682, 687 (9th Cir. 1991); United States v. Dunkel, 900 F.2d 105, 107 (7th Cir. 1990); 
United States v. Masat, 896 F.2d 88, 97-99 (5th Cir. 1990). 

[e] Paying taxes due after the criminal investigation commenced does not negate willfulness. United 
States v. Pang, 362 F.3d 1187, 1194 (9th Cir.), cert. denied, 543 U.S. 943 (2004). 

[5] Venue 
[a] Venue is appropriate in any judicial district where the return was: 

1. made; 

2. subscribed; or 

3. filed. 
See, e.g., United States v. Marchant, 774 F.2d 888, 891-92 (8th Cir. 1985), cert. denied, 475 U.S. 
1012 (1986) (venue appropriate where accountant prepared return); United States v. King, 563 F.2d 
559, 562 (2d Cir. 1977), cert. denied, 435 U.S. 918 (1978) (prepared and signed); United States v. 
Gross, 276 F.2d 816, 819-20 (2d Cir.), cert. denied, 363 U.S. 831 (1960) (prepared); United States 
v. Albanese, 224 F.2d 879, 882 (2d Cir.), cert. denied, 350 U.S. 845 (1955)(prepared and mailed). 

[b] Venue is also appropriate in any district where any act of the offense was begun, continued, or 
completed. United States v. Rooney, 866 F.2d 28, 31-32 (2d Cir. 1989). 

[c] For offenses begun in one district and completed in another, or committed in more than one 
district, venue lies in each district in which such offense was begun, continued, or completed. 18 
U.S.C. § 3237(a). 

[6] Statute of Limitations  
To determine whether the statute of limitations is open for evasion of payment cases, begin with the 
present date, and inquire whether affirmative acts in furtherance of the crime were committed in the 
preceding 6 years. United States v. Shorter, 809 F.2d 54 (D.C. Cir.), aff’g 608 F. Supp. 871, 873-74, 
and cert. denied, 484 U.S. 817 (1987); 

United States v. Hook, 781 F.2d 1166, 1171-73 (6th Cir. 1986). For example, in United States v. 
Voorhies, 658 F. 2d 710 (9th Cir. 1981), the defendant committed five affirmative acts of evading 
payment within six years prior to the date he was indicted. 

1-1.05 Collateral Estoppel 
I.R.C. § 7201 is a broad provision and carries the most severe penalty of the criminal tax offenses. 
Since criminal convictions are founded on the beyond a reasonable doubt standard, a conviction for 
tax evasion will collaterally estop denial of the civil fraud penalty under I.R.C. § 6663 for the same 
taxpayer, tax year, and type of tax. See Wright Commissioner, 84 T.C. 636 (1985); Amos v. 
Commissioner, 43 T.C. 50 (1964). 

1-1.06 Lesser Included Offenses 
[1] Lesser included offenses are offenses whose statutory elements comprise part of the elements 
needed to prove another offense, i.e., they are a subset of a “greater” or “major” offense. For 
example, filing a false return or failing to file a return are each substantive tax offenses which under 
certain circumstances could be a lesser included offense of tax evasion. Filing a false return may 
constitute an affirmative act of tax evasion, and when coupled with a tax deficiency, could form the 
basis for an evasion charge. Similarly, failing to file a return, when coupled with the requisite 
affirmative act(s) of evasion and a tax deficiency, also may support an evasion charge. Accordingly, 
such offenses are considered lesser included offenses of the major offense of tax evasion. 



[2] Congress, in fixing varying penalties for offenses of attempting to evade federal income tax and 
for willfully making and subscribing a tax return not believed to be correct, did not intend to pyramid 
penalties and authorize a separate penalty for a lesser included offense, which arose out of the 
same transaction and which would be established by proof of guilt of the greater offense of 
attempting to evade income tax. United States v. Lodwick, 410 F.2d 1202, 1206 (8th Cir.), cert. 
denied, 396 U.S. 841 (1969). See also, United States v. Dale, 991 F.2d 819, 858-59 (D.C. Cir. 
1993); United States v. Kaiser, 893 F.2d 1300, 1307 (11th Cir. 1990); United States v. Citron, 783 
F.2d 307, 312-14 (2d Cir. 1986). Thus, in cases where a § 7203 or § 7206(1) violation is a predicate 
offense to a § 7201 violation, the § 7203 or § 7206(1) violation would be considered a lesser 
included offense in the § 7201 offense. 

[3] The Department of Justice, Tax Division, has adopted the so-called “elements” test for lesser 
included offenses from Schmuck v. United States, 489 U.S. 705, 709-10 (1989). The standard is 
whether the statutory elements of the lesser offense are a subset of the elements of the greater 
offense. Schmuck, 489 U.S. at 709-10. 

[4] One result of this policy is that an instruction of failure to file is not automatic in a Spies evasion 
case involving failure to file, failure to pay, and an affirmative act of  evasion. If there is any doubt as 
to the strength of evidence on any section 7201 element, charging a section 7203 violation should 
also be considered. 

[5] Similarly, charging both sections 7201 and 7206(1) should be considered in evasion cases where 
filing a false return can be established, but the evidence supporting a tax deficiency may not be 
strong enough for an evasion conviction. 

Overview of authority on point with this issue – Do I have to produce my client? The investigative tools of 

an administrative agent are wide and varied. These include the use of informants, surveillance, and 

sometimes sting operations performed by persons in undercover roles. However, the most effective 

information gathering device is the ability to conduct interviews and gather witness statements. The 

purpose of an initial interview is to obtain an understanding of the taxpayer’s financial history, business 

operations, and the accounting records. This information is then used to evaluate the accuracy of the 

books and records and determine the depth and scope of the examination. To facilitate investigations, 

agents are endowed with the power to issue a summons. A summons is an administrative discovery device 

similar in intent and reach to a grand jury subpoena, which commands the summoned person to appear, 

testify, or produce documentary evidence. Power and Procedure for a Summons Like other investigative 

tools, the Service may issue a summons for several purposes, among them: 1) determining the correctness 

of any return; 2) making a return where none has been made; 3) determining the liability of any person 

for any federal tax; 4) collecting any internal revenue tax; and 5) inquiring into any offense connected with 

the administrative or enforcement of the tax code. The evidentiary standard for the issuance or 

enforcement of an administrative summons is lower than in the criminal sense. Principally, the Service 

needs only to show that the summoned information is relevant and material. In the past summons have 

been upheld for such items as business records, handwriting samples, videotapes, and computer 

software. In the event a summoned party does not submit, it is not within the Service’s power to compel 

compliance. Rather, the Service must elect whether to request the Department of Justice to bring an 

enforcement action. Such actions are generally brought in federal district court for the district where the 

summoned party resides or is found and the burden lies with the Service. An order enforcing or denying 

the summons is final and appealable. Moreover, at the court’s discretion sanctions may be brought 

against a party that does not comply with the court’s order. However, it should be noted that a person 

summoned does not have to wait for an enforcement action to quash the summons. A summons may 



target directly the taxpayer whose liability is being investigated or some third party. According to the IRS 

Restructuring and Reform Act of 1998 the Service may not contact a third party about the determination 

or collection and a taxpayer’s liability without providing notice to the taxpayer. A third party 

administrative summons is typically aimed at financial institutions, employers, and business associates. It 

is issued in the ordinary course and must identify the target the taxpayer by name as well as allow 

sufficient time for the summoned party to gather the requested information. The taxpayer is normally 

given three days notice after service is made on the third party. Unlike the taxpayer, a third party does 

not have the right to attempt to quash the third party summons. Rather, the taxpayer has 20 days from 

the date notice of the third party summons is given to sue in district court to quash the summons and 

block the third party from disclosing any information to the Service. Client’s Right to Representation IRC 

§7521(c) permits a representative authorized by a taxpayer to represent him or her at any interview. 

Generally, the taxpayers’ presence is not required unless an administrative summons has been issued so 

long as the representative: 1) has first hand knowledge of the taxpayer’s business, business practice, 

bookkeeping methods, accounting practices, and the daily operations of the business; 2) provides factual, 

reliable information to questions asked by the examiner; 3) timely provides follow-up information for any 

questions that could not be answered at the time of the initial interview; and 4) has properly executed 

Form 2848 or Form 8821. However, if the examiner concludes that the representative does not have 

sufficient knowledge or refuses to comply, the examiner should request an interview with the person that 

possesses the information i.e. the taxpayer. For purposes of this section a representative may be an 

attorney, certified public accountant, enrolled agent, enrolled actuary, or other appointed person by the 

taxpayer. At the outset of an interview or audit, Service personnel are required to supply taxpayers with 

Publication 556, which explains the examination process. Additionally, the agent must inform the taxpayer 

of his or her rights including the right to seek the advice of a tax professional at any time. If a taxpayer 

invokes this right the agent must immediately halt the examination and permit the taxpayer counsel. But 

if the interview is compelled by court order or pursuant to an administrative summons, the interview will 

not be suspended. Where an agent or Service employee disregards such provisions a civil suit may be 

brought under IRC §7433. Criminal Defense Basics Attorneys may become involved in Criminal 

Investigation Division (CID) cases at any stage. The earlier a knowledgeable and experienced attorney is 

consulted the better the chances of a favorable outcome. Therefore, it is essential for tax preparers to 

recognize potential badges of fraud ripe for investigation. From a policy perspective, CID chooses Cases 

for full investigation with the goal of deterring Criminal Tax violations by covering a wide cross section of 

taxpayers. When deciding to make a referral for criminal tax representation things to be mindful of 

include: 1. Education of the client, 2. Amount of tax loss, 3. Whether the taxpayer or a third party prepared 

the return under audit, 4. Issues of attorney client privilege, 5. Deterrent value of the fact pattern, 6. 

Badges of fraud (i.e. Maintaining inadequate records or destroying records; failing to file tax returns; 

providing implausible or inconsistent explanations during civil examination; concealing assets during 

collection of tax liabilities or examination, failing to cooperate with tax authorities; attempting to conceal 

unrelated illegal activities; Excessive dealing in cash; Filing false returns; intentionally underreporting or 

omitting income; Overstating deductions or claiming false deductions; Claiming personal expenses as 

business expenses; hiding or transferring income with relatives or related entities; keeping false records 

of your income or “second set of books”; diverting unreported income to offshore bank accounts; 

falsifying books or records “forgery”; claiming fake dependents; falsely claiming credits; engaging in sham 

“step transactions”; Arranging affairs for the sole purpose of tax avoidance in a manner that lacks 

economic substance; prematurely destroying records; taking positions on a return that are “more likely 



than not” to be disallowed if discovered without sufficient disclosure; etc) 7. Number of fraudulent returns 

(especially 3 years open under statute) 8. Industry reputation with tax authority for industry clients - I.E. 

Mortgage Brokerages currently have a bad reputation because of their perceived role in crashing the 

economy. 9. Attorney’s reputation for providing criminal tax services, and 10.Factors that indicate the 

presence of an eggshell audit a. Does the agent bring his or her manager to meetings? b. Is the agent 

contacting and interviewing third parties? c. Have there been questions regarding the taxpayer’s state of 

mind or intent with respect to specific items of income or deductions? d. Has the investigating agent gone 

silent? Once a revenue agent decides that there is a high indication of fraud involved in a civil examination, 

they will ordinarily contact employees within the IRS called Fraud Referral Specialists. The Fraud Referral 

Specialist’s job is to determine whether this is solely a civil issue or whether the case should be referred 

to the Criminal Investigation Division for development for possible criminal prosecution. In the past, a 

Revenue Agent would suspend the audit without telling the taxpayer or the CPA the reason for the sudden 

and unexplained suspension. However, in 2009, the IRS changed their fraud procedures in a very quiet 

manner by not publicizing the change and by instituting the use of parallel criminal investigations while 

the civil audit is still ongoing creating a dangerous scenario for both the CPA and his or her client. The 

revenue agents are instructed not to tell the taxpayer, or his representative that a criminal investigation 

has started or is ongoing. Criminal Tax Defense Strategies and Defenses Governmental auditors are all 

taught to "take it to cash". Commonly, auditors will begin an audit by first assuring themselves they have 

identified all of the business, personal, checking, savings and investment accounts utilized by an individual 

or a business and its owners. They will then sum up all of the deposits into a taxpayers business and 

personal accounts. His or her attitude is that every deposit and withdrawal is taxable income unless 

proven otherwise. This along with “communication risk” is the principle reason representation is needed 

during an audit. For example, if the examiner misinterprets or misstates a taxpayer utterance into a 

criminal admission, it ends up being their word versus the taxpayer. To effectively traverse such pitfalls 

there are certain strategies and defenses to consider. The first and possibly best defense to any audit or 

CID investigation is to make sure that the taxpayer remains silent from the outset. Tax defense counsel 

should endeavor to prevent their client's from offering testimony or evidence during a civil examination 

where it is indicative or probative of criminal intent, including making false statements and creating any 

record or displaying conduct that is likely to mislead or conceal especially in cases where there is an 

arguable Fifth Amendment claim. Agents recognize the taxpayer’s right to consult with an attorney and 

will not interpret it as an indication of guilt nor will it be perceived as uncooperative. A substantial majority 

of reported convictions in criminal tax cases involve taxpayers who cooperated fully and early in the 

investigation, without counsel, and either lied or made damaging admissions to CID agents. There will be 

plenty of time to cooperate after getting the advice of counsel. Consequently, every taxpayer should be 

advised to say nothing to the agent except, “I do not wish to be interviewed and I would like to consult 

my attorney.” Because of the case law surrounding the fourth and fifth amendments in the tax arena, 

cooperation with CID special agents may not be the best tactic for every taxpayer. For some situations, 

fighting the investigation at every turn is appropriate. This means acting to monitor and anticipate the 

course of an investigation in the hopes of limiting or where possible eliminating potential criminal tax 

exposure. To this end, the taxpayer’s tax defense counsel or a hired investigator can interview potential 

witnesses before the CID special agent has made contact. Doing so allows the attorney to ascertain facts, 

take his or her own notes, and develop a good record for impeachment should it become necessary down 

the road. A second strategy that should be considered is voluntary disclosure. A voluntary disclosure must 

be truthful, timely, and complete. As it stands, IRS policy makes prosecution unlikely for nonfilers (as 



opposed to tax evaders) when the taxpayer: 1) informs the IRS that he or she has not filed a return for 

one or more periods; 2) has income from legal sources only; 3) makes disclosure before being contacted 

by the IRS or before an event occurs that is likely to cause and audit; 4) has filed a correct return or 

cooperated with the IRS in determining the correct tax liability; and 5) either paid the full amount due or 

made bona fide arrangement to pay. It should be noted that direct contact with a local CID representative 

is not necessary. Sometimes, taxpayers can fall under this policy simply by filing past due returns in the 

ordinary course. A third strategy is immunity. Defense counsel may attempt to convince CID or Grand Jury 

investigators that his or her client is much more valuable to them as a witness against other potential or 

actual targets than as a criminal tax defendant. As a witness for the prosecution, the defense counsel's 

client may receive a grant of use immunity, under which he or she cooperates fully with the IRS in 

exchange for an agreement that charges will not brought against him or her. Complete immunity from 

prosecution arising out of a transaction is called transactional or pocket immunity. Although courts have 

historically expressed displeasure with pocket immunity it currently continues to be routinely granted. It 

is important to note that testifying under a grant of immunity is not without risks. Witnesses who receive 

immunity are prohibited from subsequently refusing to testify on the grounds that they might incriminate 

themselves. Moreover, if a case can be built against the immunized witness on evidence that is 

independent of the immunized testimony, the immunized witness may still face criminal prosecution. 

Other defenses commonly raised center around process and procedure. These include claims of the Fifth 

Amendment right against self-incrimination, tolling of the statute of limitations, lack of criminal intent, no 

tax due, defects in method of proof, dual prosecution, health, and the improbability of a conviction. A 

Fifth Amendment defense is weak for several reasons principally because agents assume they will have to 

build cases without the taxpayer’s cooperation Furthermore, recent decisions have indicated that under 

the required records exception, Fifth Amendment rights are not violated if: 1) the government’s inquiry is 

essentially regulatory; 2) the information is a preserved record of a kind customarily retained; and 3) the 

records have taken on public aspects making them analogous to a public document. With respect to a 

statute of limitations, each specific tax crime has its own statute of limitations that establishes a time 

frame under which a criminal charge must be brought or else the charge is mute under the law. But under 

specified circumstances, the statute of limitations may be extended. Lack of intent or proving that a 

taxpayer acted intentionally in violation of a known legal duty is a critical element of most of the 

government's criminal tax cases and is often the most difficult one for the prosecution to prove. In the 

absence of a confession or the testimony of an accomplice, intent usually must be established by 

circumstantial evidence concerning the taxpayer's actions. The admissibility of circumstantial evidence is 

frequently a close question that criminal tax counsel can endeavor to suppress. Both the IRS and the 

Department of Justice regard the probability of conviction to be an important standard of review. A 

number of factors that are not sufficient by themselves to cause declination, when viewed together, might 

be sufficient reason to decline a case. A combination of a health condition, personal tragedy, and 

prepayment of liabilities could form the basis for declination. If a physical or mental health defense is 

raised, it should be supported by a medical opinion letter, medical records, and the curriculum vitae of 

the medical professional who treated the taxpayer. Basics of the Kovel Accountant Arrangement In U.S. 

v. Kovel 296 F.2d 918 (2nd Cir. 1961), a law firm employed an accountant on its own staff. In the course 

of representing a client that was the target of a grand jury investigation for various income tax offenses 

the taxpayer conveyed information to the accountant, which the accountant communicated to an 

attorney in the firm to aid in the client’s defense. The government subpoenaed the law firm’s files on the 

grounds that the communications involving the accountant were not subject to the attorney-client 



privilege. The Second Circuit held that because the law firm’s use of an accountant to assist it in 

understanding the content of the client’s business facilitated attorney-client communication and the 

provision of sound legal advice, the accountant’s communication with both the attorney and the taxpayer 

were privileged. A taxpayer with a potential criminal matter often requires both legal and accounting 

assistance to defend his or her case. Where the Attorney deems it advantageous for his or her client, the 

Attorney may engage the referring CPA under a Kovel Agreement to help him or her represent the client 

in the criminal tax matter. The Kovel arrangement generally assures that communications between the 

CPA and the client fall under the attorney client privilege and the work papers prepared by the CPA 

generally fall under the Attorney’s work product privilege by making the CPA and his or her staff an 

extension of the Attorney’s firm as to the common clients representation. A Kovel arrangement should be 

documented in writing, preferably through an engagement letter prepared by the attorney that evidences 

the accountant is working directly for the attorney. Kovel has been under attack and consequently 

somewhat limited through subsequent challenges by the IRS. In U.S. v. Aldman, the corporation’s 

accountant prepared a study for the entity’s attorney that assessed what the outcome would in the event 

of litigation if the IRS ever audited the company. The trial court concluded that the main purpose of the 

report was not made in anticipation of litigation and thus the report was not privileged. The 2nd Circuit 

vacated and remanded this decision, stating that the documents included “mental impressions, 

conclusions, opinions and theories,” which did not lose privilege just because they were prepared 

primarily to support future business decisions. However, the court did create precedent that opens a 

window where the IRS might undermine Kovel if they can show discoverable evidence is otherwise 

unavailable. Relevant Internet Links: Internal Revenue Manual – Table of Contents 

http://www.irs.gov/irm/index.html Internal Revenue Manual, Part 4 – Examining Process 

http://www.irs.gov/irm/part4/index.html Internal Revenue Manual, Part 4, Chapter 10, Section 3 – 

Examination Techniques http://www.irs.gov/irm/part4/irm_04-010-003.html Audit Techniques Guides 

http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/AuditTechniques-Guides-(ATGs) Cash 

Intensive Businesses Audit Techniques Guide http://www.irs.gov/Businesses/Small-Businesses-&-Self-

Employed/CashIntensive-Businesses-Audit-Techniques-Guide---Chapter-3 

 

 

11. The IRS can amass a very substantial 
amount of potentially incriminating 
information against an audited attorney 
before even approaching the attorney for an 
interview: 
A. Currency Transaction Reports from the government’s Web Currency and Banking Retrieval 
Sytem (WEB CBRS) web based system showing cash deposits or withdrawals in excess of $10,000 
involving various financial institutions. Individuals are required to file FinCen Form 105 whenever 
they carry more than $10,000 in or out of the united states, o Note: Attorneys are required to report 
cash payments received from clients in excess of $10,000 or the foreign currency equivalent on 

http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/CashIntensive-Businesses-Audit-Techniques-Guide---Chapter-3
http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/CashIntensive-Businesses-Audit-Techniques-Guide---Chapter-3


Form 8300 and established case law holds that Attorney Client Privilege does not protect this 
information. Note: Failure to do so is a violation of the bank secrecy act. 
B. FinCen Form 103 shows cash received or disbursed in excess of $10,000 in one gaming day. 
C. Attorneys known by the IRS to have a high likelihood of being paid in cash include criminal 
defense attorneys, estate and trust attorneys, real estate attorneys and tax attorneys. 
D. IRP transcripts will routinely be examined for the three years preceding the audit that 
delineate the following information on the audited attorney: 1099’s, W2’s, Soc Sec Payments, 
Rental Income, Property Sales, Interest and Dividends paid in the attorney or his wife’s name. 
E. IRP printouts show trust accounts that are in the attorney’s name and an a report called an 
EINAD may disclose the names and ID numbers under which an attorney keeps bank accounts. 
F. Information from State licensing boards and internet searches to determine licensing status, 
areas of expertise, advertising, education, press releases, pro bono work, professional 
associations, referral services. 
G. Examiners have access to a system called Accurint which provides them information on an 
attorneys business, professional standing, assets, pending or resolved litigation, and other 
matters. Information from this system helps the auditor verify the size and location of an 
attorney’s offices. Accurint will identify assets in an attorney’s name such as vehicles, property 
assessments, deeds, watercraft and aircraft. 
H. The IRS will search various court’s websites regarding marriage and divorce actions of an 
audited attorney and bankruptcies, foreclosures, liens, judgements and lawsuits. The guide 
further states that “Examiners can test the validity of reported income by comparing and 
reconciling the data provided on the above listed reports.” 

12. Client costs and advances: 
A. One of the most common issues raised on audits for attorneys are client costs and 
advances. The IRS takes the position (and case law supports the position) that “Lawyers who 
advance court costs on behalf of their clients cannot deduct the costs as business expenses where 
the client is ultimately responsible for payment; such advances are treated as loans, not expenses.” 

13. Representation- Circular 230 
Practitioner: 
A. The Internal Revenue Service allows a taxpayer to be generally represented by an attorney, 
certified public accounts, or an enrolled agent. 

14. Tax Avoidance vs. Tax Evasion: 
A. Federal tax law attempts to delineate a very clear distinction between tax avoidance, which can at 
worst only expose the Tax Practitioner and his or her client to potential civil penalties, and tax 
evasion, for which criminal penalties may apply to all parties concerned. The Supreme Court in 
Gregory v. Helvering, 293 U.S. 465 (1935) defined permissible tax avoidance as actions that 
“reduce, avoid, minimize, or alleviate taxes through wholly legitimate mevasion involves tax 
avoidance that is ordinarily accomplished via an element of deceit or concealment and at times 
patently illegal means. Taxpayers are thus legally entitled to choose the most tax efficient alternative 
to structure a transaction. The court in Helvering stated “[t]he legal right of a taxpayer to decrease 
the amount of what otherwise would be his taxes, or altogether avoid them, by means which the law 
permits, cannot be doubted”… 
B. While it is well settled that taxpayers are entitled to avoid taxes, the historical controversy 
stems from the fact that in order for the structuring of a tax avoidance transaction (or transactions) to 
withstand governmental scrutiny and thus fend off being recharacterized or simply disregarded, the 
transaction structure must comply with the totality of tax law as currently enacted which includes 
statutory and common-law requirements such as the Economic Substance, Sham Transaction, Step 
Transaction, and Substance Over Form Doctrines, and the Business Purpose Test. 



15. Criminal Investigation Division 
A. If the original auditor or tax examiner determines that a taxpayer willfully attempted to evade 
taxes, the taxpayer’s case may be referred to the IRS Criminal Investigation Division. The case will 
then be assigned to one or more special agents who carry a shiny gold badge and a gun. 

16. How Does the IRS Prosecute Suspected 
Tax Crimes? 
A. Tax Crimes are investigated by the Criminal Investigation Division (CID) of the Internal 
Revenue Service. CID uses a variety of criteria in selecting cases for investigation, the heaviest 
weight placed on how likely a prosecution is to result in a conviction. Any recommendations by CID 
to prosecute an alleged tax crime are reviewed by the District Counsel of the IRS. If the IRS District 
Counsel approves the recommendation, the case is referred to the Tax Division of the Department of 
Justice. If after reviewing the case the Tax Division makes a recommendation to prosecute, the case 
is finally referred to the U.S. Attorney for possible prosecution if accepted by the U.S. Attorney’s 
office. If factors such as poor health or other factors that would tend to create sympathy for the 
taxpayer making it unlikely that the taxpayer would be convicted are present, prosecution may be 
declined at any point in this process. 
B. A federal grand jury must vote to move forward with an indictment for a taxpayer to be 
charged with a tax felony. After a grand jury investigation, the U.S. Attorney makes a written 
recommendation either for or against prosecution of a grand jury target. This report is then reviewed 
by the Regional Counsel for the IRS for final approval. 
C. CID Special agents have broad powers to conduct investigations, but their most important 
limitation is that they are usually required to inform taxpayers of their Fifth Amendment rights against 
self-incrimination (including the right to remain silent) where they suspect a Taxpayer of a Tax 
Crime. A special agent most often begins an investigation by gathering background information 
concerning the taxpayer, interviewing the taxpayer, examining the taxpayer’s books and records and 
returns from prior years, investigating the taxpayer’s education and employment history, and locating 
the taxpayer’s bank accounts. 
D. CID identifies and investigates violations of the criminal statutes of the Internal Revenue 
Code, together with other crimes against the internal revenue laws such as conspiracy to defraud, 
false claims, false statements, presenting false documents at an audit, perjury, and failure to report 
currency transactions. Because CID has only limited resources, selection of cases for full criminal 
investigation reflects not only the potential for a conviction but also CID’s priorities and the 
availability of agents to investigate the case. Most CI investigations center on attempts to violate a 
known legal duty that continue over several years and involve substantial tax deficiencies. Although 
cases involving evasion of income tax involve most of CID’s focus, CID also takes cases involving 
estate, gift, employment, and excise taxes. 

17. What tactics does the Criminal 
Investigation Division commonly employ in 
conducting an investigation? 
A. Special agents of the Criminal Investigation Division (CID) understand all to well that the key 
to proving criminal tax cases is obtain evidence of the taxpayer’s criminal intent. The best 
sources of that evidence are admissions and false statements of obtained directly from the taxpayer. 
To this end, the Criminal Investigation Division systematically attempts to secure the cooperation 
from taxpayers (especially unrepresented taxpayers) under investigation and from third parties to 
develop maximum evidence of fraudulent intent. Criminal tax investigations normally cover many 



transactions over several years and since direct evidence of criminal intent is usually difficult to 
obtain, special agents are skilled at establishing intent through circumstantial evidence. 
B. A special agent usually begins an investigation by gathering background information about the 
taxpayer. Other steps in the investigation may include interviewing the taxpayer his return preparer, 
examining the taxpayer’s books and records and returns from prior years, investigating the 
taxpayer’s education and employment history, and locating the taxpayer’s bank accounts. 
Investigating agents may resort to indirect methods of proof such as the net worth method to 
establish not only the largest possible tax deficiency but a clear intent to defraud. The government 
can also prove a tax deficiency by demonstrating that specified items were omitted from gross 
income. 
C. Taxpayers can become the target of a criminal tax investigation by failing to file returns, by 
failing to pay taxes when due, by providing incorrect information to the IRS, or by being mentioned in 
an informant’s report. All the defense alternatives available to a taxpayer under investigation pose 
risks, including the risk of imprisonment, a substantial civil fraud penalty, and the loss in standing 
with business associates and neighbors when agents question them in connection with the criminal 
investigation. A broad investigation may produce evidence of the taxpayer’s poor reputation for 
truthfulness, which can be used by the government to rebut defense character witnesses. 

18. CID Interviews of Taxpayer and 
Witnesses: 
A. When initially contacted by the special agent, it is a common mistake for the taxpayer to agree 
to answer questions without first making use of his or her fifth amendment privilege against self-
incrimination and his right to have an attorney present. Taxpayers are often shown copies of their 
previous returns and asked whether all his or her income has been reported on them in order to elicit 
a false exculpatory statement. By requiring narrative (as opposed to yes or no) answers the agent 
encourages the unsuspecting taxpayer with substantial opportunity to mislead or to confess in order 
to obtain circumstantial evidence of willfulness. Consequently, as soon as I am retained am retained, 
I will request that the my new client write up his or her recollection of the initial interview with CID. I 
also counsel that known Witnesses related to the client’s case should be requested to obtain copies 
of their statements made to the IRS for use in preparing the client’s defense. 

19. CID Taking Return Preparer Statements: 
A. Unfortunately, the return preparer or accountant is usually placed in a position of great 
trust. The bad news here is that ordinarily the vast majority of what is communicated by a client to 
their accountant or preparer is not privileged and they can and routinely are forced to be a Witness 
Against your client or yourself. CID knows that the testimony of the person who prepared the returns 
in question often is crucial to his or her case. If the CID special agent establishes that the taxpayer 
misled the preparer or withheld material information from him, then he has shown substantial 
evidence of criminal intent. To make matters worse, it is in the preparers best interest to throw the 
client under the bus rather than lose their own ability to practice in front of the IRS. This is why I 
counsel client’s to distance themselves from their preparers until proper legal tax counsel can be 
obtained where a possible Tax Crime or even Civil Examination is concerned. CID knows that it is 
quite difficult to prove a taxpayer’s criminal intent if the preparer takes all the blame for errors on a 
return. However, this is not likely to occur because preparer’s know that they may become an 
additional target of a client’s criminal investigation if it appears that he or she conspired with or aided 
the client in making false representations to CID or in preparing false returns. 
B. The special agent generally requests or subpoena’s the accountant’s work papers used in 
preparing the returns and takes a statement concerning the records supplied by the taxpayer for 
the preparation of those returns. Evidence of intent may be found if the taxpayer supplies only 
summary sheets to the preparer without the underlying data. Since the preparer’s testimony is so 
critical to CID’s case, I encourage client’s to make sure I am present when he or she is interviewed. 



If the preparer has his own counsel I will brief them to make sure that the preparer’s testimony is 
accurate and precise. I will then debrief the preparer and preparer’s counsel after the interview in 
order to surmise valuable information about the scope and details of CID’s investigation. 

20. CID Reviewing a Taxpayer’s Books: 
A. In reviewing the taxpayer’s books and records, CID special agents may find evidence of intent 
if the books are inadequate, falsified, a duplicate set of books is discovered or the books and 
records are destroyed prematurely. Unorthodox books, that do not follow generally accepted 
accounting principles, and other accounting practices that yield deceptive results that understate 
income or overstate expenses may also be used to indicate criminal intent. If the records are kept by 
anyone other than the taxpayer, the CID agent may question the accountant extensively about 
instructions received from the taxpayer on how records should be kept, and also about any 
indications that may have be communicated to the taxpayer by the bookkeeper or accountant that 
something was wrong with the taxpayer’s accounting system. 

21. CID Examining Prior Years’ Tax Returns: 
A. The CID special agent will often investigate the taxpayer’s old returns even if the statute of 
limitations bars prosecution for those years. The IRS will use the old returns to attempt to 
establish a pattern of underreporting over a substantial period of time, thus evidencing willfulness. 
These prior returns may also be used to counter a taxpayer’s defense of reliance on an professional, 
by showing that a pattern of underreporting may have occurred where the taxpayer either prepared 
their returns personally or employed different return preparers than the professional that prepared 
the returns at issue. Special attention is paid by CID to the use of and prior fictitious names used by 
the taxpayer and to any extravagant expenses, since these matters may indicate willful misconduct. 

22. CID Canvassing Financial Institutions: 
A. CID agents use IRS computers to attempt to locate all bank accounts and brokerage accounts in 
which the taxpayer had any interest. Agents will review the deposits to the accounts discovered in 
an attempt to locate additional sources of previously unreported income. In some instances an 
analysis of deposits reveals hidden accounts, which are further evidence of willfulness. In other 
cases, large amounts of business deposits may indicate that income must have been underreported 
on returns. 

23. CID and Badges of Fraud 
A. CID will use evidence of the following to prove that a tax crime has occurred; 
I. Maintaining inadequate records or destroying records 
II. Failing to file tax returns 
III. Providing implausible or inconsistent explanations during civil examination 
IV. Concealing assets during collection of tax liabilities or examination 
V. Failing to cooperate with tax authorities 
VI. Displaying belligerent, rude, or disrespectful behavior to an IRS agent 
VII. Prematurely destroying records 
VIII. Excessive dealing in cash 

IX. Filing false returns 
X. Intentionally underreporting or omitting income 
XI. Overstating deductions or claiming false deductions 
XII. Hiding or transferring income with relatives or related entities 
XIII. Keeping false records of your income or “second set of books” 
XIV. Falsifying books or records “forgery” 
XV. Claiming fake dependents 
XVI. Falsely claiming credits 



XVII. Arranging affairs for the sole purpose of tax avoidance in a manner that lacks economic 
substance 
XVIII. Taking positions on a return that are “more likely than not” to be disallowed if discovered 
without sufficient disclosure 
B. In my honest opinion the most dangerous part of a civil tax audit is the very real possibility 
that the IRS civil tax auditor upon suspecting that fraud may have occurred, because of his 
assessment of the Badges of Fraud that he or she suspects are present, might request a 
consultation with a fraud referral specialist whose sole job it is to covertly assist the examining 
agent in working up your case for referral to CID. 
C. A substantial majority of reported convictions in criminal tax cases involve taxpayers who 
cooperated fully early in the civil examination, without properly trained tax counsel, and either 
lied or made damaging admissions to civil examiners, or worse yet, to CID special agents. 
D. Moreover, CID agents have the advantage during the first interview with a taxpayer in that 
they have reviewed tax returns, they have spoken with the civil examining agent and possibly 
with a fraud referral specialist and they know the direction and scope of the investigation, 
consequently unrepresented taxpayers are at a distinct disadvantage. 

24. The Stakes where Tax Fraud May Have 
Occurred: 
A. The stakes where Badges of Fraud exists in a taxpayer’s fact pattern going into a civil tax audit 
or CID criminal investigation range from at best, a civil tax fraud penalty, equal to 75% of the 
additional tax owed as adjusted in the civil tax audit, plus interest on the penalty back to the 
original filing date of the return being audited. To at worst, up to 5 years in jail, coupled with 
fines as high as $500,000, plus the costs to the government of prosecuting you for each separate 
crime. 
B. The IRS historically obtains convictions in over 80% of their criminal tax cases. The average 
sentence imposed by the federal government for Tax Crimes is forty-eight months. 

25. Aiding and Abetting a Criminal Tax 
Violation and the Associated Attorney 
A. Several crimes set forth in the Federal Criminal Code can apply to Attorneys in their capacity 
as tax preparers, advisors and representatives of clients. They most commonly charged include 
aiding and abetting, presenting a false, fictitious, or fraudulent claim to the government, conspiracy, 
making false statements to a U.S. agency, mail fraud, bribery, and forgery. In practice, the aiding 
and abetting violations has historically been charged against persons who have aided and assisted 
another in tax evasion by concealing another person’s sources of income or assets, such as CPA’s 
and Attorneys. 
B. Tax and business advisors can face a long list of misdemeanor and felony charges if he or she is 
not careful. The state of the law is such that he or she can be simultaneously charged with both the 
greater and any lesser-included offenses within the definition of the greater offense. Moreover, a 
single action may constitute a violation of several criminal tax statutes. The most common tax crimes 
an attorney or their client can be convicted of are: 
I. Aiding and abetting a tax crime 
II. Filing a false, fictitious, or fraudulent claim 
III. Making a fraudulent or false statement 
IV. Conspiracy to commit an offense or defraud the United States 
V. Aiding or assisting the filing of a false return 

26. Tax Crimes Generally 



A. The Government has a variety of both felony and misdemeanor tax crimes, including 
attempted tax evasion, failure to file a return or pay tax, filing a false return, and aiding and 
abetting the filing of a false return at its disposal under the internal revenue code. The 
Government may also prosecute taxpayers under the Federal Criminal Code on charges of 
presenting false claims to the government, conspiracy, aiding and abetting the commission of an 
offense, and making false statements. However, in order to prevail, the government must prove each 
element of an accused tax crime beyond a reasonable doubt. Moreover, the Government must bring 
the action within the appropriate statute of limitations for prosecution which range from three years to 
six years under the internal revenue code and within five years for crimes prosecuted under the 
Federal Criminal Code. 
B. To complicate matters further, individuals can be convicted of committing a tax crime with 
regards to another person’s or entities tax liability, like for example, where a corporate officer 
falsifies the associated corporate returns. Corporations and other legal entities such as Estates, 
LLC and Partnerships may also be prosecuted. 
C. A taxpayer can be simultaneously charged with a main offense (greater offense) and with a 
lesser included offense within the legal definition of the greater offense (which often carries a 
lower burden of proof), and can be convicted of either individual charge, or both charges, 
although the law does not allow for consecutive sentences where a defendant is convicted of both 
the greater and the lesser included offenses. A single action on the part of a taxpayer may 
constitute a violation of several criminal tax statutes. When both criminal and civil remedies are 
available to the government, it has the discretion to pursue either criminal remedies, civil remedies 
or both under the law. The IRS will not rule in advance (private letter ruling) on whether a proposed 
transaction would subject a taxpayer to a criminal penalty. 
D. A defendant can be convicted of attempting to evade tax if, a tax deficiency can be proven to 
exist between the return at issue and the correct amount of tax as proven by the government, the 
government can prove that the defendant took affirmative actions in an attempt to evade or 
defeat the correct amount of tax and the defendant acted willfully. 
E. A defendant who is required to file a return and who willfully fails to file the return by the due 
date (or extended due date) can be convicted of failure to file a return. 
F. A defendant who is required by law to pay tax and who willfully fails to pay the tax as it 
becomes due can be convicted of failure to pay tax. 
G. A defendant can be convicted of making and subscribing a false return or other document if it 
can be proven that they willfully made and subscribed a return, the return contained a statement 
or included another document that included a statement that it is made under the penalties of 
perjury, and it can be proven that the defendant did not believe that the document was true and 
correct as to every material matter at the time of signature. Tax Preparers can also be convicted 
of the same crime if it can be proven that they aided or assisted in the preparation or presentation of 
a false return or other document. This creates an inherent conflict of interest between the tax 
preparer and the defendant taxpayer. 
H. Any person who is required to collect, account for and pay over any tax and who willfully fails 
to do so can be convicted of a felony. 
I. It is a crime for an employer to willfully fail to furnish, or to furnish a false or fraudulent, Form 
W-2, Wage and Tax Statement, to an employee. 
J. Convictions can be obtained under the Federal Criminal Code offenses include aiding and 
abetting the commission of a substantive offense, presenting the government with false or 
fraudulent claims, conspiring to commit a substantive offense, making a false statement to the 
United States or any of its agencies, using the mails to execute a fraudulent scheme, bribery, and 
forgery. 
K. Other miscellaneous tax crimes include making false statements, falsifying or destroying 
records or books, concealing property in connection with a compromise or a closing agreement, 
removing and concealing property that is subject to levy with the intent to evade or defeat tax, 



interfering with the administration of the internal revenue laws, and making unauthorized 
disclosures or inspections of returns or return information. 
L. A person who willfully delivers or discloses to the Treasury Secretary (or his or her delegate) a 
list, return, account, statement, or other document that the person knows to be fraudulent or 
false as to any material matter can be convicted of a misdemeanor. 
M. Any person who is required to keep any records or supply information and who willfully fails 
to do so can be convicted of a misdemeanor. 

27. Non filer Criminal Exposure: 
A. Spies Evasion: 
I. When working with non-filers it is common wisdom that non-filers with large balances due that 
span several years should be referred out to a qualified tax attorney for evaluation for exposure to 
“Spies Evasion”. 
II. The “Spies evasion” doctrine is, essentially, one of the ways of committing tax evasion. It is a 
legal theory that finds a taxpayer criminally liable when he willfully (1) fails to file a tax return(s), and 
(2) his actions are coupled with “affirmative acts of evasion,” like actively concealing or misleading 
the government. In Spies the Supreme Court identified at least seven examples of conduct that 
constituted affirmative acts of evasion. The Court stated: [We] “think [the] affirmative willful attempt 
may be inferred from conduct such as [1] keeping a double set of books, [2] making false entries of 
alterations, [3] or false invoices or documents, [4] destruction of books or records, [5] concealment of 
assets or covering up sources of income, [6] handling of one’s affairs to avoid making the records 
usual in transactions of the kind, and [7] any conduct, the likely effect of which would be to mislead 
or to conceal.” Spies v. United States, 317 U.S. 492, 499 (1943). 
III. An “affirmative act” for purposes of the Spies evasion doctrine may be any number of things, 
including but not limited to, making a false statement to the IRS, either oral or written. Importantly, 
the statement could be made before, after, or at the same time as filing the tax return. Thus, for 
example, a taxpayer makes an “affirmative” act of evasion after failing to file his income tax return 
when he lies to the IRS about how much income he earned. 
IV. What are the Penalties for Spies Tax Evasion? 
i. Spies evasion is a more serious offense than willful non-filing of tax returns. This is because the 
mere non-filing of a tax return is typically a Section 7203 misdemeanor (which are rarely charged by 
the IRS) while a Spies evasion offense may cause that offense to rise to 

28. Money laundering basics the attorney 
should be aware of: 
A. Mail and wire fraud and income tax evasion are predicate offenses for money laundering. 
I. Wire fraud basically only requires the use of telecommunications facilities to effectuate a scheme 
to defraud. 
II. Mail fraud basically only requires the use of the postal system to effectuate a scheme to defraud. 
III. Mail and wire fraud carry sentences ranging up to 20 years (30 where a financial institution is 
affected) and fines of up to $1,000,000. 
IV. Money laundering is punishable by a fine of up to $500,000 or twice the value of the monetary 
instruments involved, whichever is greater, or imprisonment of up to 20 years, or both. 
V. A real malpractice danger to international estate planners is that there are specific circumstances 
under which an estate plan can result in violations of U.S. money laundering laws and result in 
forfeiture of the assets involved along with criminal exposure to both the attorney and client. Under 
federal money laundering statutes, the IRS is authorized to assess a penalty in an amount equal to 
the greater of the proceeds realized from the fraudulent activity or $10,000. All that is required to 
violate the money laundering statute is a financial transaction involving the proceeds of specified 
unlawful activity with the intent to either promote that activity or to violate 28 U.S.C. sections 7201 
(attempting to evade of defeat tax) or 7206 (fraud or false statements). 18 U.S.C. section 



981(a)(1)(A) permits property involved in a transaction that violates 18 U.S.C. sections 1956 
(laundering of monetary instruments), 1957 (Engaging in monetary transactions in property derived 
from specified unlawful activity), and 1960 (Prohibition on unlicensed money transmitting business)to 
be civilly forfeited. 
i. Note: IRC 7201 can be violated through the attempt to evade any type of federal tax, including 
income tax, employment tax, estate tax, gift tax, and excise tax. Following 9/11, United States law 
enforcement authorities, including those in the IRS, have doubled their efforts to prosecute 
taxpayers and advisors guilty of money laundering. In addition, the United States Justice Department 
has been closely monitoring the international movement of offshore cash both onto and off U.S. soil 
in an effort to close down and confiscate the assets of organizations suspected of financing terrorist 
activities. Additionally, there have been a number of recent criminal cases involving the use of 
offshore tax havens to launder criminal proceeds, and convictions of lawyers involved in the 
schemes. A couple of examples follow: 

29. Example Convictions of Attorneys 
Engaged in Money Laundering for Their 
Clients: 
A. In United States v. Tarkoff, the United States Court of Appeals for the Eleventh Circuit held a 
Florida criminal defense lawyer liable for money laundering for actions that took place largely 
outside the United States. The attorney at issue represented an individual who was convicted of 
Medicare fraud in Florida by recruiting sham patients to the defendant’s medical clinics where 
they provided their Medicare numbers to the billing clerk. The FBI advised the defendant’s 
attorney that all of the money in his client’s possession came from Medicare fraud, and thus was 
subject to government attachment, and was not to be moved. Shortly following the FBI advisory, 
funds were wire transferred from the defendant’s client brokerage account in Florida to an account in 
Curacao. Shortly thereafter, the defendant’s attorney traveled to Israel and opened a numbered 
account using a U.S. passport and thereafter accepted a wire transfer from his client’s account in 
Curacao. The defendant’s lawyer then wired deposits into his own Florida trust account from the 
numbered account in Israel. 
I. The Court of Appeals, in affirming the lawyer’s conviction for money laundering, noted that the 
evidence showed that the attorney acted knowingly in conducting a financial transaction which 
involved funds that were the proceeds of some form of unlawful activity, and that the transaction 
involving the defendant was intended to conceal or disguise the nature, location, source, ownership 
or control of the proceeds of unlawful activity. 
B. In United States v. Abbell, the United States Court of Appeals for the Eleventh Circuit affirmed 
the convictions of two Florida criminal defense attorneys for money laundering surrounding 
their client’s drug trafficking. The primary issue before the Court was whether the money involved 
in the financial transaction involving the defendant attorneys, was itself the proceeds of unlawful 
activity where the attorneys’ client had possession of both the client’s illegal and legal source 
income. The Court held that this was a question of fact for the jury but instructed that commingling of 
“clean” and “unlawful” moneys will irrevocably taint the “clean” money for purposes of the money 
laundering statutes. 

30. Aiding or Assisting a False Return: 
A. The crime known as “aiding or assisting a false return” is codified in IRC § 7206(2), which 
essentially makes it a felony for someone to “willfully aid . . . assist, procure, counsel, or advise” 
someone in the preparation of a document (e.g. a tax document) that is “materially” false. 
B. Broken up into its elements, the government must prove five things, each one beyond a 
reasonable doubt: (1) the defendant aided, assisted, procured, counseled, or advised another in the 
preparation of a tax return (or another document in connection with a matter arising under the tax 



laws); (2) that tax return (or other document) falsely stated something; (3) the defendant knew that 
the statement was false; (4) the false statement was regarding a “material” matter; and (5) the 
defendant aided, assisted etc. another willfully (that is, with the intent to violate a known legal duty). 
C. One thinks here of a CPA, enrolled agent, attorney or other tax preparer who is trying to help 
his or her client pay less tax, but that person (the taxpayer himself or herself) was not involved in 
the tax preparation process. But the tax crime of aiding another to prepare a false document 
captures more than just CPAs and enrolled agents. It includes anyone (including Attorneys) who 
prepares false documents—for example, an appraiser who values a business interest for tax 
purposes, or a tax shelter promoter. An appraiser might have to discern the value of a partial interest 
in a business or other asset contributed to a charity. An inflated value would achieve a higher 
charitable deduction to the taxpayer, but if that value is not defensible, the appraiser could be 
charged with “aiding in the preparation of a false return” under § 7206(2). 
D. The basis for aiding and abetting violations is accomplice liability. An individual may be 
indicted as a principle for committing a substantive offense upon a showing of him or her to be an 
aider or abettor. In practice this means persons who have aided and assisted another in tax evasion 
by concealing another person’s sources of income or assets. 

31. The War on the Fraudulent Use of Tax 
Havens by United States Persons: 
A. Evidence gathered under the Offshore Voluntary Disclosure Programs proves that a large 
number of U.S. Taxpayers have utilized offshore tax havens to evade U.S. taxes. 
B. Income tax evasion is defined, including under IRC § 7201, as follows: Any person who willfully 
attempts in any manner to evade or defeat any tax imposed by this title or the payment thereof shall, 
in addition to other penalties provided by law, be guilty of a felony and, upon conviction thereof, shall 
be fined not more than $100,000 ($500,000 in the case of a corporation), or imprisoned not more 
than 5 years, or both, together with the costs of prosecution. 
C. Note: Each count of evasion under 7201 carries with it a potential 5 year jail sentence. The 
average government conviction will consist of at least three tax years which bumps the exposure out 
to 15 years. Most taxpayers, when confronted with a strong possibility of conviction for a 15 year 
sentence, will accept a negotiated plea agreement that ranges between 3 to 5 years which usually 
saves the government the trouble of a trial. If income tax evasion is utilized as a predicate offense 
for money laundering, a single count of evasion can result in a 20 rather than 5 year sentence 
(although this is highly unlikely given the 3 year investigation commonly used by the criminal 
investigation division of the IRS). 
D. The historical benefit provided by tax haven jurisdictions to tax evaders was secrecy 
guaranteed under foreign government drafted bank secrecy laws that made it difficult for the 
Internal Revenue Service, or any other creditor for that matter, to obtain information regarding 
the assets and financial affairs of the U.S. person with assets located in the offshore. Also essential 
to the appeal of a tax haven jurisdiction, are efficient and high quality financial services and little or 
no domestic tax on nonresidents’ passive income. These very qualities are the reason that tax 
havens are under attack by the IRS Criminal Investigation Division and the Justice Department 
especially where abusive trust schemes have been allowed to enable tax evasion over the past 
several years. 
E. Promoters of the use of abusive offshore trusts here at home have also been under attack. For 
example, in United States v. Chappell, the Court of Appeals affirmed the conviction of tax shelter 
promoter that was advising his clients to place their assets “in a circular series of three domestic and 
foreign trusts, each a beneficiary of the next” and to fail to report the income earned in the trusts on 
their individual tax returns, even though they received economic benefit(income) from the trusts. Mr. 
Chappell’s son then prepared and signed the clients’ tax returns under his supervision. 
F. The PATRIOT Act: 
I. With mind boggling speed in the wake of the terrorist attacks of September 11, 2001, Congress 
enacted the Uniting and Strengthening America by Providing Appropriate Tools Required to 



Intercept and Obstruct Terrorism (USA PATRIOT) Act of 2001. The Act broadened the application of 
Federal anti-money laundering regulations as to banks and financial institutions, investment 
advisors, casinos and brokers, to an increasing range of professional advisors such as estate 
planners. The Act substantially increased the responsibilities and potential liabilities of U.S. and 
foreign financial institutions with respect to countering money laundering and the financing of 
terrorist activities and requiring them to report to the appropriate government agencies any suspicion 
they may have of money laundering activity in a customer account. 
II. Penalties for violations of the act are extremely severe, and can be levied where a bank knowingly 
allows loopholes, or creates blinds pots in their anti-money laundering rules and procedures. For 
example, In the Matter of ABN AMRO BANK, N.V., the bank was assessed a civil penalty in the 
amount of $110,000,000 for failure to audit and supervise anti-money laundering procedures. The 
penalty was levied because one of the Bank’s overseas branches was able to institute “special 
procedures” that allowed transactions with Iran and Libya that were illegal under U.S. law. 
III. The Treasury Department’s Financial Crimes Enforcement Network (FinCEN) has publicly 
encouraged the American Bar Association and the American College of Trust and Estates Counsel 
(ACTEC) to develop guidelines that will apply the money laundering provisions of the Patriot Act in 
the discipline of their members. 
G. The Foreign Account Tax Compliance Act (FATCA) 
I. In 2010, largely in response to litigation with UBS, congress enacted the Foreign Account Tax 
Compliance Act (FATCA),which was drafted in an attempt to prevent U.S. taxpayers from utilizing 
foreign accounts and entities to evade U.S. tax. FATCA generally requires U.S. taxpayers, banks, 
brokers and foreign financial institutions that have failed to enter into an information sharing 
agreement with the Internal Revenue Service (IRS), to withhold 30 percent of certain payments 
made to a foreign entity unless the transaction qualifies for an exemption or the foreign institution 
complies with specified reporting requirements. 
II. FATCA basically requires 12 foreign financial institutions to disclose account information related 
to any U.S. individual or in relation to accounts held by a foreign entity that has substantial U.S. 
ownership. 
i. United States Bilateral Income Tax Exchange of Information Agreements with Tax Haven Nations 
a. FATCA has, to date, been implemented largely through information sharing agreements with 
foreign nations. The United States currently has signed thirteen bilateral exchange of information 
agreements with nations generally considered to be tax havens, and currently has exchange of 
information agreements signed with over 100 nations. 

32. How the Government Decides to Pursue a 
Criminal Tax Charge(s); 
A. The final decision to prosecute a criminal tax case is the culmination of a lengthy and complex 
administrative process which affords experienced and qualified criminal tax counsel ample 
opportunities to attempt to present an effective defense. Tax Crimes are first investigated by the 
Criminal Investigation Division (CID) of the Internal Revenue Service. CID uses a variety of criteria in 
selecting cases for investigation, the heaviest weight is placed, however, on how likely a prosecution 
is to result in a conviction. 

B. Any recommendations by CID to prosecute an alleged tax crime are then reviewed by the 
District Counsel of the IRS. If the IRS District Counsel approves the recommendation, the case is 
then referred to the Tax Division of the Department of Justice. If after reviewing the case the Tax 
Division makes a recommendation to prosecute, the case is referred to the U.S. Attorney for 
possible prosecution if accepted by the U.S. Attorney’s office. Effective criminal tax counsel can 
effectively argue that factors such as poor health, family problems, emotional problems est. that tend 
to create sympathy for the taxpayer and thus make it unlikely that the taxpayer would be convicted 
are present, and thus prosecution may be declined at any point in this lengthy process by effective 
tax counsel. 
33. Pleas: 



A. Historically, by far the vast majority of the criminal tax indictments brought result in pleas. 
Each U.S. Attorney is authorized to accept a plea of guilty to the major count of an indictment 
without prior approval of the IRS. Federal prosecutors are required to initially charge the most 
serious, readily provable offenses that are consistent with the defendant’s alleged conduct. Typically, 
once charges are brought, they will not be dismissed or dropped under a plea agreement unless the 
prosecutor has a good faith doubt about the government’s ability to prove a charge based on either a 
perceived legal or evidentiary weakness in the case. 
B. By contrast, the IRS does not typically settle civil tax matters as part of a plea agreement 
although it has the statutory authority to do so. This rational for this is to avoid the appearance that 
the IRS uses the criminal process to coerce the collection of civil tax liabilities. This policy does not 
prevent the defendant from agreeing to civil admissions, such as receiving unreported income or 
claiming fraudulent deductions, as part of the criminal plea agreement. Information that the taxpayer 
provides in a civil case may also be used in a criminal case against the taxpayer. Thus, cooperating 
with a criminal investigation with or without proper legal counsel may have unexpected drawbacks 
for the taxpayer. 

34. Role of the Grand Jury Do in an IRS Tax 
Crime Prosecution: 
A. A federal grand jury must vote in favor of issuing an indictment for a taxpayer to be charged 
with a tax felony. A grand jury is granted substantial investigatory powers, including the power to 
compel testimony and require production of physical evidence to facilitate this process. Tax 
misdemeanors need not be approved by grand juries, but prosecuting attorneys usually elect to 
present misdemeanors to the grand jury for investigation and vote when accompanied by a Felony 
Tax Crime charge. The grand jury’s is asked to weigh if it is more likely than not that a federal crime 
has been committed and is to weigh whether there is probable cause to believe that the crime was 
committed by a particular person under the same standard. A grand jury is composed of from 16 to 
23 persons chosen at the direction of the appropriate U.S. District Court. In all cases, at least 12 
jurors must vote to return an indictment. In cases where a grand jury declines to charge a person, a 
decision called a no true bill or a no bill is recorded. 
B. The work of the grand jury is required by law to proceed in secret and therefore only the 
grand jurors, the government attorneys, the court reporter, and witnesses may be present during 
the Grand Jury investigation. Grand jury investigation is usually chosen as an alternative to 
administrative investigation when the IRS is informed that an existing nontax motivated criminal 
investigation has uncovered evidence of tax crimes and the U.S. Attorney desires to combine all 
criminal charges, including tax crimes, into one indictment. Other common reasons for the use of 
grand jury investigation are the need to investigate quickly, and the need to grant use immunity to 
reluctant witnesses. Since grand jury investigations occasionally begin without a definite target, a 
defendant’s counsel is wise to assess if a client has potential exposure to prosecution at the earliest 
practicable time within the course of the Grand Jury Investigation. If defense counsel determines it is 
in the client’s best interest to negotiate a plea to potential criminal offenses or to secure use 
immunity, defense counsel’s leverage in the associated negotiations is strongest at the start of the 
grand jury investigation. If defense counsel’s timing in the negotiation is off, other potential 
defendants could strike a deal with the prosecutor first, leaving little new material to offer in a plea 
negotiation, and worse yet, leaving open the possibility of the other potential defendants obtaining 
immunity in exchange for becoming a key witness in the government Criminal Tax Case against the 
defense counsel’s client. 

35. Defenses to Tax Crimes 
A. Willfulness is defined under law as a voluntary and intentional violation of a known legal duty 
and several defenses focus on preventing the government from being able to establish this 



element. Defenses available to defeat the element of willfulness include inadvertence, negligence, 
mistake, uncertain legal duty, reliance on others and diminished mental capacity. 
I. Note: Willfulness is often the easiest element of a tax crime to defeat because the government is 
basically required to prove to a jury what he defendant’s state of mind was at the time of the 
complained of offense. The government is usually forced to resort to circumstantial evidence to 
establish this element. For this reason the government usually will not prosecute unless a pattern of 
complained of behavior can be established. The existence of the pattern itself tends to indicate to a 
jury that the behavior was intentional and willful rather than mere negligence for example. This is the 
reason that three years are often at issue in a criminal investigation. 
B. Defenses commonly used in defending tax crimes include the First Amendment guarantee of 
free speech, the Fifth Amendment guarantee against double jeopardy and self-incrimination 
(right to remain silent), collateral estoppel and entrapment. 
C. A Taxpayer’s disagreement with the law, inability to pay and personal difficulties such as 
health or family problems generally are not considered defenses per se but may be used to 
discourage prosecution as they might make it harder to convince a jury to convict by creating 
sympathy for the defendant. 
D. Defenses commonly used in defending tax crimes by Tax Attorneys typically focus on the 
protecting the client’s fifth amendment privilege against self-incrimination and fourth 
amendment privilege against unreasonable searches and seizures. 
E. A Taxpayer’s lack of education and personal difficulties such as health, advanced age or family 
problems generally are not considered defenses per se but may be used to attempt to discourage 
prosecution as they might make it harder to convince a jury to convict by creating sympathy for 
the defendant. 

36. Lesser Included Offenses and Multiple 
Punishment: 
A. A single action by a taxpayer or other person may constitute a violation of several criminal 
statutes. For example, the single action of filing of a false and fraudulent income tax return may 
constitute the felonies of; Willful attempt to evade taxes, Willful submission of a fraudulent 
return subscribed under penalties of perjury, and the misdemeanor of a willful delivery or 
disclosure of a false and fraudulent document. Where a single action by a taxpayer constitutes a 
simultaneous violation of several criminal statutes, the government prosecutor has the discretion to 
selecting among all of the applicable charges and the luxury of choosing one or more of them as he 
deems appropriate to charge against the defendant. 

37. Vicarious Liability Involving 
Corporations and Other Entities: 
A. Although most tax crimes involve a taxpayer’s own tax liability, a defendant may have 
vicarious criminal liability concerning actions he or she has taken regarding another person or 
entity’s tax liability in a multitude of ways. Through the legal concept of vicarious liability, a 
corporate officer, director or employee could possibly be accused and convicted of attempted 
evasion of the related corporation’s taxes. A corporations’ attorney or CPA could possibly be 
convicted of attempted evasion of their client’s taxes through vicarious liability as well. Similarly 
through the doctrine of vicarious liability, it is a crime to willfully subscribe false documents and 
accordingly, third party individuals are occasionally convicted for signing false documents relating to 
the tax liability of others, for example where an tax preparer knowingly signs a false return prepared 
for his or her client. 
B. Another source of vicarious liability for third parties is the general federal aiding and abetting 
statute. This statute makes any person who aids or abets another person or entity in the 
commission of a federal offense subject to punishment as a principal. For the Government to impose 



aiding and abetting liability on a third party, it will be required to prove that third party defendant 
affirmatively assisted another person or entity to commit a federal crime and that they shared the 
criminal intent with the person or entity they acted on behalf of to commit the criminal offense. For 
example, a corporate officer may be criminally convicted of a corporation’s willful failure to pay trust 
fund taxes. In many of the situations where a charge of aiding and abetting is appropriate, the 
government can also charge third parties with the general federal conspiracy statute, for entering 
into an agreement with another person or entity to commit a federal crime. 
I. However, a person can be found guilty to the same extent as the taxpayer who actually owes the 
taxes. This is because the scope of tax evasion is defined broadly in Section 7201. Specifically, 
Section 7201 provides that tax evasion includes a person’s attempt “in any manner”—including 
helping another—“to evade or defeat any tax” or its payment (emphasis added). Thus, the statute 
allows the IRS to prosecute a person for the evasion of another’s tax liability. The defendant need 
not be the taxpayer in question. 
i. For example, in United States v. Wilson, 118 F.3d 228 (4th Cir. 1997), the court considered the 
evidence that the government introduced against the defendant that he (the defendant) attempted to 
mislead the IRS or conceal the taxpayer’s assets. The court considered the following evidence, 
among others: (1) that the defendant “prepared and executed false, backdated notes;” (2) that he 
“participated in a meeting where he discussed removing money from [another’s] bank accounts in 
order to prevent the IRS from attaching the money;” (3) that he provided the IRS revenue officer 
misinformation; (4) that he “prepared numerous corporate documents for [various parties], knowingly 
named “strawmen” as officers and directors;” and (5) that he instructed someone “how to funnel 
money” from one person to another to make it look like one of the parties had made an investment 
when he had not in fact done so. 
C. Under Federal Law, the term “person”, which is used to describe corporations and other legal 
entities, is deemed to include corporate officers, partners, members and employees who have a 
duty to perform an act for their related corporation or entity for which a criminal violation 
occurs because the act does not occur. The government typically uses this definition of “person” in 
charging crimes involving a failure to act against third parties. For example, the president and sole 
operating officer of a corporation is held to be under an a legal duty to file the related corporation’s 
tax returns and thus may be criminally prosecuted for failing to file those returns. In summary, a 
“person” includes an individual, a trust, an estate, a partnership, an association, a company or a 
corporation. 
D. Of course, corporations and other legal entities may themselves be subject to prosecution for 
tax crimes. Corporation’s or other entities are held liable for the criminal acts of its employees and 
owners if the criminal act is done on its behalf and the criminal act was within the scope of the 
employee’s or owner’s authority. For example, a corporation can be convicted of filing a false return 
where its president and majority owner deliberately caused it to file a false return, even though the 
individual employee who signed the return was unaware of the return’s falsity. Moreover, even 
though a partnership is not subject to income tax at the entity level, it can still be subject to criminal 
prosecution at the entity level for crimes committed on its behalf by its owner’s and employee’s such 
as attempted evasion or failure to file. 
38. Concealing Assets from the IRS During a Collection Action: 
A. If one conceals assets from the IRS, or hides sources of income, then the willfulness 
requirement for proving tax evasion is already present—and one may not utilize a good faith 
defense based on ignorance of the law. See United States v. Brooks, 174 F.3d 950, 954-55 (8th Cir. 
1999). 

39. Tax Obstruction 
A. One’s attempt to interfere with the administration of the internal revenue laws by “corruptly 
or by force or threats of force . . . obstructs or impedes or endeavors to obstruct or impede, the due 
administration of the [tax law],” which is described in IRC § 7212(a), is a felony. It is punishable by a 
fine up to $5,000, or imprisoned up to 3 years, or both. 



B. A person “backdates” a document when he or she dates a document an earlier date than the 
date that the document was originally drafted. Usually, when it is done for tax reasons it is illegal 
and it may rise to the level of a tax obstruction violation. IRC § 7212. The same is true of concealing 
assets from the IRS. The following explains the relevant law on this, and discusses two cases that 
illustrate the concept. 
C. The crime “tax obstruction” is an umbrella term for several tax crimes, but an “Omnibus 
Clause” violation (discussed in more detail on this website: http://klasing-
associates.com/faq/crime-known-tax-obstruction-7212/) exists when someone “in any way corruptly . 
. . obstructs or impedes, or endeavors to obstruct or impede, the due administration” of the tax laws. 
IRC § 7212. This violation is a specific kind of tax obstruction. There are three things the IRS must 
prove for this crime: (1) that the taxpayer/defendant made a corrupt effort, endeavor, or attempt (2) 
to impede, obstruct, or interfere with (3) the due administration of the tax laws. 
I. In U.S. v. Wilson, 118 F.3d 228 (4th Cir. 1997), the defendant backdated corporate documents to 
help hide his client’s assets from the IRS. That is, the appellate court determined that a tax attorney 
helping his client (the taxpayer) violated IRC § 7212(a) when he acted with the intent to secure 
unlawful benefits for himself, and acted with the intent to conceal his client’s assets. 
II. The court noted several ways the attorney engaged in “concealment activities.” For example, he 
removed funds from his client’s three bank accounts in an effort to prevent the IRS from attaching 
them. In taking the money out of these accounts, he documented their removal as a loan to a 
corporation that was formed after he knew the IRS planned to levy them. It was discovered that 
many of the corporate documents were backdated—the promissory notes, bylaws, board of directors 
minutes, and stock certificates. In short, he tried to conceal his assets in a corporation. 
D. One can commit an Omnibus Clause violation even without backdating documents, though. For 
example, in U.S. v. Williams, 644 F.2d 700 (8th Cir. 1981), the court found the taxpayer guilty of 
tax obstruction when he “assiste[d] [in the] preparation and filing of false W-4 forms” because 
that constituted an “endeavor to impede or obstruct the due administration of the Internal 
Revenue Code.” The court was unapologetic: “We conclude that section 7212’s omnibus clause 
plainly comprehends this conduct.” 
E. Tax obstruction is a serious offense. In addition, because it exists when one “in any way 
corruptly” attempts to impede the IRS, it is fairly broad—capturing a lot of types of conduct. 

40. False Statements: 
A. Lying to a federal officer is a felony in its own right. Title 18, United States Code, Section 1001 
makes it a crime to: 1) knowingly and willfully; 2) make any materially false, fictitious or 
fraudulent statement or representation; 3) in any matter within the jurisdiction of the executive, 
legislative or judicial branch of the United States. 
I. A number of courts have held that if a taxpayer makes a false statement to a Treasury agent 
relating to the fraud in question it helps prove the “attempt” element of attempted tax evasion, 
which requires an “affirmative act” by the taxpayer. For example, the 11th Circuit explained that 
“an affirmative act constituting an evasion or attempted evasion of [a] tax occurs when false 
statements are made to the IRS after the tax was due, and an allegation to that effect satisfies the 
affirmative act element of the crime.” U.S. v. Winfield, 960 F.2d 970, 973 (11th Cir. 1992). 

41. Klein Conspiracy 
A. In a sentence a Klein conspiracy exists when one conspiracies to “impair or impede” the lawful 
functions of the federal government. But, as explained below, the real scope of a Klein conspiracy 
is presently a bit murky. To better understand this a little background is necessary. 
B. Two Crimes Described in One Statute (18 U.S.C. § 371) 
I. The general conspiracy statute is 18 U.S.C. § 371, which criminalizes two different types of 
conduct. The statute makes it an offense “[i]f two or more persons conspire either to commit any 
offense against the United States, or to defraud the United States, or any agency thereof in any 
manner or for any purpose.” The first part of this statute is called the Offense Clause. It prohibits one 



from conspiring to commit any federal offense (i.e. one that is defined elsewhere). The second part 
is called the Defraud Clause—it seeks to prohibit a conspiracy to “defraud the United States.” It does 
not require proving that the taxpayer committed any other offense; it “stands on its own” as it were. 
C. The Courts define Defraud Clause 
I. Congress never defined what it means to “defraud the United States.” Consequently, over the 
years the courts have sought to fill in this phrase with their case law. And the courts took a broad 
interpretation of the phrase; it has been interpreted to prohibit one’s conspiracy to “impair or impede” 
the lawful functions of the federal government—so called “Klein Conspiracies.” Usually, the phrase 
has been used to litigate one’s acts of impairing the IRS’s ability to collect tax. 
II. As mentioned, the courts took a broad interpretation. They captured conduct within this definition 
that is not a crime under other federal statutes. Is it true that making the IRS’s job harder is criminal? 
A recent case casts serious doubts on the foundational interpretation of Section 371. Historically, the 
Supreme Court interpreted Section 371 broadly. 
III. But the Second Circuit case (United States v. Coplan, 703 F.3d 46 (2d Cir. 2012)) gave the 
Supreme Court a chance to revisit that foundational interpretation. If the Court heard the case, and it 
were taxpayer favorable, then the IRS’s prosecutorial legal theories could have been curtailed; and 
the opposite is true if the case were favorable toward the government. But if the Court were to 
decide against hearing the case (denying certiorari) then the matter would continue to be unclear. 
Unfortunately, in October 2013, the Supreme Court declined to hear the case. The Second Circuit 
decision seemed favorable to the taxpayer’s position regarding the limited interpretation of Section 
371, but it was ultimately bound by the Supreme Court’s prior interpretation of it. (The defendants 
argued that there existed no textual basis for interpreting the Defraud Clause as anything other than 
depriving another of property rights). 
D. There are three elements to a Klein conspiracy: (1) the existence of an agreement to defraud 
or impede by dishonest means the IRS in its assessment or collection of tax; (2) the taxpayer 
knew of the agreement and voluntarily partook in the conspiracy; and (3) the conspirators 
committed an overt act to further a conspiracy. 
E. Why does the IRS like to assert a Klein conspiracy? 
I. The short answer is because it is easier. It is easier for the IRS to prove that a taxpayer made the 
government’s job harder than it is to prove that he or she actually committed a specific crime—and 
the IRS has discovered this much with its prosecution of “tax shelters.” 
II. A taxpayer can commit tax evasion in one of several ways. One such type dubbed a “Spies 
evasion” violation occurs when a taxpayer (i) fails to file his tax return, and (ii) his action is coupled 
with an “affirmative act of evasion,” that has the effect to mislead the government or conceal 
something from it. Spies v. United States, 317 U.S. 492, 499 (1943). 
III. But this raises the question what “willfulness” means. According to U.S. v. Pomponio, a taxpayer 
acts willful when he “voluntar[ily], intentional[ly] violate[s] a known legal duty.” The Spies Court 
recognized a distinction between one’s good faith misunderstanding of the tax laws and affirmative 
acts of willful tax evasion. It acknowledged that the tax laws were “complex” and that one should not 
be penalized “frank differences of opinion or innocent errors made despite the exercise of 
reasonable care.” Nearly three-quarters of a century later, the tax laws have become even more 
complex. Partly due to its complexity there is spawned various “tax shelters”—legal structured that 
lack business purposes but achieve tax benefits to a client. Many of these shelters make it difficult 
for the IRS to audit the structure. 
IV. To combat these tax shelter structures the IRS increasingly asserted Klein conspiracies against 
those involved. In that case, all the IRS would need to show is that the person involved made an 
attempt, by using dishonest means, of preventing the IRS from carrying out its tax collecting and 
assessment. 
V. What makes Klein conspiracy cases so interesting—and frustrating—is that the IRS will assert a 
conspiracy charge even if the taxpayer complied perfectly with the letter of the tax law. That is, even 
if the tax position taken by the taxpayer is perfectly correct, the IRS may still assert a Klein 
Conspiracy on the grounds that he has attempted to avoid the IRS’s ability to detect and conduct an 
audit. The idea here is that the combined tax positions, while individually are innocent, are 



collectively “fraudulent in context,” or, as U.S. v. Coplan 703 F. 3d 46 (2nd Cir. 2012) says, 
“decepti[ve] in context.” 
VI. The taxpayer in the Coplan case was said to make it difficult for the IRS to audit the taxpayer. 
The IRS asserted that the taxpayer “engaged in various acts [that were] not inherently deceptive” but 
were “deceptive in the context of [the] case.” 

42. Employment Tax Fraud 
A. Employment tax offenses, which are described in IRC § 7204 (fraudulent statement or failure 
to make statements to employees), IRC § 7205 (fraudulent withholding exemption certificate or 
failure to supply information), and IRC § 7215 (offenses with respect to collected taxes). 
I. In addition to hefty fines and penalties, sentences can also include confinement to federal prison, 
halfway house, home detention, or some combination thereof. 

43. California’s War on Cash Skimming: 
A. One of the major initiatives of the California Franchise Tax Board or FTB and Board of 
Equalization or BOE over the past few years has been lobbying the state policymakers to pass 
legislation that outlaws the ownership and operation of technology that is used to reduce the 
amount of taxable income recorded and reported to tax agencies. But it isn’t just businesses in 
California that are susceptible to being investigated for criminal tax conduct related to such illegal 
practices. A family from Wisconsin is experiencing the income tax enforcement power of the IRS first 
hand and will need the help of an experienced tax attorney in a hurry. If you own a small to medium 
sized business that is being investigated for using skimming, zappers, or similar technology, it may 
be in your best interest to seek the help of a tax attorney as soon as possible. 
B. Family Faces a Collective 123 Years In Prison For Cash Skimming (Blog Excerpt) 
I. Paul Bouraxis (age 65), his wife Freida Bouraxis (age 60), their son, Andreas Bouraxis (age 38), 
and son-in-law, Reiad “Ray” Awadallah (age 44), all of the Franklin area of Wisconsin were charged 
last week on multiple counts that stem from the operation of several family restaurants located 
throughout the state. According to a Department of Justice press release, the family members were 
charged with a laundry list of crimes including tax evasion for intentionally cash skimming or taking 
some of the cash received from patrons of the Omega Burger in Franklin, El Beso in Greenfield, and 
El Fuego in Milwaukee. 
II. Tax Evasion Through “The Cash Skimming Process” 
i. Cash skimming is the process by which cash-based business owners reduce the amount of cash 
received on their books and reports sent to the IRS and state tax agencies in an effort to pay less 
income tax. Skimming has been going on for years but only recently has technology played a large 
part in the effort to defraud the government. Point of service systems can be implemented that 
automatically reduce the amount of cash received for record-keeping purposes. This will allow a 
business owner to effortlessly generate fraudulent tax documents. Further, the technology is often in 
the form of software installed on the computers of the business, allowing the process to work 
clandestinely without the knowledge of the front-line employee collecting the cash from the 
customer. 
ii. As we mentioned previously, the California legislature saw skimming and the technology behind it 
as major threat to the integrity of the income tax system in the state and enacted a law that 
criminalized the possession or use of skimming devices, known as zappers. But it isn’t just the 
California Franchise Tax Board or Board of Equalization that are on the lookout for the use of 
zapping technology. In the case featured in this posting, the IRS was the agency that audited and 
investigated the actions of the defendants and referred the case to the Department of Justice for 
prosecution. 
iii. The investigation uncovered that between 2007 and 2011, Bouraxis and his family had not only 
skimmed a significant amount of money off of the records of their several restaurants, but some 
family members who were in charge of the individual establishments were paying employees in cash 
and not withholding or paying employment taxes. In addition to the tax evasion charges, Paul 
Bouraxis was also charged with crimes related to banking fraud with respect to loans taken out at a 



local bank. He could face a total of up to 85 years in prison and fines of up to $3.75 million. His 
relatives that were charged in the case face a combined 38 years behind bars, as well 

44. Attorney Client Privilege and Tax Advice: 
A. The bulk of tax attorney-client privilege cases involve federal evidence law. Federal Rule of 
Evidence 501, which states simply: “The privilege of a witness, person, government, State, or 
political subdivision thereof shall be governed by the principles of the common law as they may be 
interpreted by the courts of the United States in the light of reason and experience.” Thus, the basic 
rules of the federal attorney client privilege are not codified and are established entirely through case 
law. 
B. A number of federal cases have held that confidential attorney-client communications 
associated with the giving of tax advice are protected by the attorney-client privilege. A number 
of courts, however, have also long expressed that the privilege does not protect certain documents 
and communications in the return preparation context-hereafter referred to as the return preparation 
exception.” Unfortunately, the return preparation exception has not always been well explained or 
consistently applied by the courts. 
C. When a taxpayer/client follows an attorney’s advice with respect to tax issues, that advice will 
in some fashion ultimately be reflected on the taxpayer/client’s tax returns filed with the 
government. In this sense, almost all tax law advice is, in some regard, associated with return 
preparation activities. As a result of this relationship to the tax return, a minority of the legal 
community have held that the return preparation exception is so broad in scope that the attorney 
client privilege simply does not apply at all to the “practice of tax.” Consequently, amongst the Tax 
Bar, tremendous uncertainty exists as to the scope of protection available. 
I. The “better view” seems to be that communications related to tax return preparation are protected 
by attorney-client privilege as long as they relate to substantive legal issues and contain material 
beyond that which is to be disclosed on the return. 

45. IRS Office of Professional Responsibility 
(OPR) and your License: 
A. Tax Fraud is an act or moral turpitude that can cost you your law license and is routinely 
communicated to the applicable state bar by OPR. 

46. Voluntary Disclosures (Domestic): 
A. A voluntary disclosure is a process whereby the client’s tax attorney basically knocks on the 
door of the IRS Criminal Investigation Division and states something to the effect as this: I’m 
bringing in a tax cheat. The tax cheat is willing to correct their previous behavior by amending 
previously filed fraudulent tax filings and make payment, or arrangements to pay, of the additional 
tax interest and penalties owed in exchange for the IRS passing on criminal prosecution. 
B. Historically, between 1934 and 1952, the IRS had a written policy of refraining from 
prosecuting taxpayers who made a voluntary disclosure. Today, that written policy has changed 
so that a taxpayer’s voluntary disclosure is a factor that is heavily weighted in a facts-and-
circumstances evaluation of whether or not to prosecute, but the actual of practice of the IRS is quite 
similar to its past written policy. 
C. The IRS’s behavior is indicative of its true policy. Since 1952, the IRS has only decided to 
prosecute a handful of cases after a receiving a taxpayer’s valid voluntary disclosure. Because of the 
IRS’s previous written policy and the IRS’s lack of prosecution of valid voluntary disclosure cases; 
many tax attorneys are generally convinced that the IRS has an unwritten de facto disclosure policy 
of refraining from prosecution. 
D. The IRS’s unwritten policy can be seen from its behavior, specifically, its decision to decline 
prosecution. One court admits, “there appears to have been few, if any, prosecutions of true 
voluntary disclosures [by] the IRS.” United States v. Hebel, 668 F.2d 995, 998 (8th Cir. 1982). 



E. Indeed, the IRS’s conduct seems to show that it will prosecute after a voluntary disclosure only 
when extraordinary facts and circumstances are present. A number of tax scholars agree: “[T]he 
practice of the IRS has been that it will not prosecute taxpayers who satisfy all of the requirements of 
the voluntary disclosure program because, if it did initiate such prosecutions, no taxpayers ever 
would be willing to make a voluntary disclosure in the future.” New York University Annual Institute 
on Federal Taxation § 27.06 (2010). 
F. Thus, even though the IRS’s official, written position is to leave the door open to pursuing 
criminal prosecution after a voluntary disclosure, it is unlikely it will do so. 
G. Voluntary disclosures typically occurs in two situations: 
I. The taxpayer’s wrongdoing is disclosed to his attorney or accountant because he wants to set 
matters straight; or 
II. The taxpayer discloses his wrongdoing to an attorney or accountant after he has been personally 
contacted by the IRS. Generally, if a taxpayer has not been contacted by the IRS, or is not currently 
under audit, examination, or investigation, it is not likely he will be prosecuted after a voluntary 
disclosure – unless the IRS disputes the voluntary disclosure, or the IRS believes the taxpayer has 
engaged in an illicit income-producing activity (or is a threat to the voluntary assessment system, 
where the taxpayer is deemed a tax protester). 
i. Note: The decision whether or not to make a voluntary disclosure to the IRS is not a simple one 
and should never be made without the counsel of an experienced tax attorney. 
H. The following bolded content is the actual language of the IRS’s Voluntary Disclosure Practice: 
I. It is currently the practice of the IRS that a voluntary disclosure will be considered along with all 
other factors in the investigation in determining whether criminal prosecution will be recommended. 
This voluntary disclosure practice creates no substantive or procedural rights for taxpayers, but 
rather is a matter of internal IRS practice, provided solely for guidance to IRS personnel. Taxpayers 
cannot rely on the fact that other similarly situated taxpayers may not have been recommended for 
criminal prosecution. 
II. A voluntary discosure will not automatically guarantee immunity from prosecution; however, a 
voluntary disclosure may result in prosecution not being recommended. This practice does not apply 
to taxpayers with illegal source income. 
III. A voluntary disclosure occurs when the communication is truthful, timely, complete, and when: 
i. The taxpayer shows a willingness to cooperate (and does in fact cooperate) with the IRS in 
determining his or her correct tax liability; and 
ii. The taxpayer makes good faith arrangements with the IRS to pay in full, the tax, interest, and any 
penalties determined by the IRS to be applicable. 
I. A disclosure is timely if it is received before: 
I. The IRS has initiated a civil examination or criminal investigation of the taxpayer, or has notified 
the taxpayer that it intends to commence such an examination or investigation; 
II. The IRS has received information from a third party (e.g., informant, other governmental agency, 
or the media) alerting the IRS to the specific taxpayer’s noncompliance; 
III. The IRS has initiated a civil examination or criminal investigation which is directly related to the 
specific liability of the taxpayer; or 
IV. The IRS has acquired information directly related to the specific liability of the taxpayer from a 
criminal enforcement action (e.g., search warrant, grand jury subpoena). 
J. Any taxpayer who contacts the IRS in person or through a representative regarding voluntary 
disclosure will be directed to Criminal Investigation for evaluation of the disclosure. Special 
agents are encouraged to consult Area Counsel, Criminal Tax on voluntary disclosure issues. 
K. Examples of voluntary disclosures include: 
I. A letter from an attorney which encloses amended returns from a client which are complete and 
accurate (reporting legal source income omitted from the original returns), which offers to pay the 
tax, interest, and any penalties determined by the IRS to be applicable in full and which meets the 
timeliness standard set forth above. 
II. A disclosure made by an individual who has not filed tax returns after the individual has received a 
notice stating that the IRS has no record of receiving a return for a particular year and inquiring into 



whether the taxpayer filed a return for that year. The individual files complete and accurate returns 
and makes arrangements with the IRS to pay the tax, interest, and any penalties determined by the 
IRS to be applicable in full. This is a voluntary disclosure because the IRS has not yet commenced 
an examination or investigation of the taxpayer or notified the taxpayer of its intent to do so and 
because all other elements of (3), above, are met. 
III. It has been our experience that taxpayers who have in many times blatantly and knowingly 
violated the tax laws, are none the less able to effectively avoid prosecution by self-reporting their 
prior tax violations to the IRS before the IRS has had the opportunity to begin an investigation by 
taking advantage of the IRS Voluntary Disclosure Program for domestic or international issues. 

 

 

Ethical requirements for CPA’s in the 
face of possible criminal tax issues 
raised by a current or potential client. 
CPA’s are often faced with existing as well as potential new clients coming into their office, seeking 
advice because they have taken actions within their previous tax and or information filings that could 
potentially lead to prosecution for a tax crime. On rare occasions an existing client may come into 
the CPA’s office and state that they may already be under criminal investigation by the IRS or by 
another state or federal taxing authority. 

Unfortunately for CPA’s, the CPA that prepared the tax returns at issue for such clients are usually 
the first person the client will contact in the face of a possible criminal investigation or where their 
past cheating starts to keep them up at night. The CPA must know in advance what the correct legal 
and ethical considerations he or she should consider in order to protect his or her client from criminal 
prosecution where his or her client is being investigated or merely faces the potential to be 
investigated. Moreover, the CPA must know what to do to protect his or her self from their own 
ethical and criminal misconduct exposure. After all, a CPA’s license is often the most valuable asset 
he or she possesses. 

Moreover, CPA’s should be aware of the potential consequences that clients face as a result of 
undergoing a criminal investigation by the IRS or other taxing authority. Clients in these situations 
potentially face jail sentences and large financial penalties. If the client has a professional license 
they also could lose their livelihood in the process. While CPA’s, under ordinary circumstances, offer 
their clients invaluable professional advice regarding tax procedure and administration, once the 
CPA recognizes the emergence of a possible criminal issue in a client’s fact pattern, he or she 
should halt the client interview immediately and refer the client to an experienced criminal tax 
attorney. 

The CPA should resist the urge to fully drill down on the potential criminal tax issue as the CPA can 
be forced to testify against the client. Because of the fiduciary relationship between client and CPA, 
the CPA often is the most damaging witness the government can muster against the accused 
taxpayer. Sometimes the greatest service a CPA can provide to a client is to protect them from 
themselves by resisting a client’s often desperate pleas for help in this scenario. You can comfort 
them by telling them to quit talking and listen. Then explain to them why you cannot fully discus their 
issue with them because of the potential for you to be called as a witness against them. 



Moreover, if the CPA had no knowledge of the method by which the client evaded taxes, or if he or 
she is the preparer of the return or returns under investigation, the CPA has a very real and 
pronounced conflict of interest with the investigated client. The CPA has a vested interest in 
protecting his or her own reputation with the investigating tax authority which places him or her at 
odds with the needs of his client to protect their own reputation. The bottom line is eventually the 
taxing authority is going to be able to determine it has returns in front of them that do not reflect the 
correct tax liability. The question then becomes, whose fault is that? The client or the CPA’s? 
Unfortunately, in the face of a criminal prosecution by the client, and in the face of possible suspicion 
of the CPA’s work product, a he said she said situation is very likely to unfold. This is the reason that 
CPAs are systematically trained to document the information provided by the taxpayer in the 
preparation of the return. The evidentiary waters become even murkier where the CPA compiled, 
reviewed or audited the accounting that underlies the returns under investigation. 

Because of the high stakes consequences to both the client and CPA, It is important for CPA’s to 
know the legal and ethical issues surrounding criminal investigations and prosecutions in order to 
know when referral is needed as well as to protect themselves from their own ethical, civil and 
criminal exposure. 

  

Common Misunderstanding by the CPA 
of the Privileges Conferred by IRC 
Section 7525 
Practitioners authorized to practice in front of the Internal Revenue Service may claim an attorney-
client privilege in non-criminal tax matters under limited circumstances. Misconceptions surrounding 
the strength of the protection provided by Section 7525 can present quite a dangerous dilemma for 
CPAs. Many CPAs mistakenly believe that their client communications are protected when 
representing an audited client. This is partially true where they did not prepare the original returns 
being audited. The dilemma occurs once that examination turns criminal where the CPA can find 
themselves compelled to divulge all the client’s previously discussed secrets to the IRS under the 
IRS’s subpoena power. Moreover, communications surrounding the preparation of the original return 
being audited are never privileged (even where the original return was prepared by an attorney) 
given that a tax return is a public disclosure and thus no expectation of confidentiality surrounded the 
communications at issue. 

The 6th Circuit court of appeals has held that statements made in a civil examination may be 
admitted as evidence in a subsequent criminal prosecution. In U.S. v. Rutherford, 555 F.3d 190 (6th 
Cir. 2009), the defendants were represented by a CPA when the civil interviews were being 
conducted. Because the case was not handed over to a criminal tax attorney at the phase where the 
CPA should have realized that the taxpayers were in need of legal representation, the taxpayer’s 
ability to protect his constitutional rights were weakened. Ultimately the statements made during the 
civil audit while the client was represented by a CPA, led directly to the taxpayer’s criminal 
prosecution. 



Protection Afforded to a Client Where the 
CPA Works for an Attorney Under a 
Kovel Agreement 
In order to protect the client’s constitutional rights where a possible criminal tax violation is identified 
by the CPA, the client should be referred to a criminal tax attorney at the earliest possible signs of a 
potential criminal tax violation with as little said between the CPA and the client as possible. Where 
the Attorney deems it advantageous for his or her client, the Attorney may engage the referring CPA 
under a Kovel Agreement to help him or her represent the client in the criminal tax matter. The Kovel 
arrangement generally assures that communications between the CPA and the client fall under the 
attorney client privilege and the work papers prepared by the CPA generally fall under the Attorney’s 
work product privilege by making the CPA and his or her staff an extension of the Attorney’s firm 
as to the common clients representation. 

It is important to note that the Attorney’s duty of loyalty is to the client and not to the referring CPA. 
In situations where the CPA prepared the returns that are now under criminal investigation or where 
too much was said between the referring CPA and the client prior to the referral to the Tax Attorney 
being made, the Attorney might opt to advise the client to engage a disinterested third party CPA in 
order to avoid the procedural confusion that follows where pre Kovel letter communications and work 
papers prepared by the referring CPA are non-privileged as opposed to post Kovel Letter 
communications and work papers that are privileged. 



 

ACCORDIN6 TO IVIV PICTURES, YOU DON’T NEED AN ACCOUNTANT, YOU NEED A 
LAWYER!” 

  

Ethical Requirements under the AICPA 
Statement on Standards for Tax Services 
The AICPA Statement on Standard for Tax Services also gives insight into the CPA’s responsibilities 
when taking on new clients. (SSTS) no. 6, Knowledge of Error: Return Preparation and 
Administrative Proceedings states that when the CPA has a reason to believe that a taxpayer may 
be charged with any type of fraud or criminal violation, the client should be advised to consult with a 



tax attorney before speaking to the CPA in regard to the matter at hand. The CPA should also 
consider whether he is still able to represent the client in any role, or whether he should withdraw 
entirely from the relationship with the client. 

The CPA should be aware of the fact that he or she could be subject to an investigative summons or 
grand jury subpoena as to any communication between him or herself and a client in a criminal 
context. Therefore, when the CPA is faced with a situation where a client has unfiled tax returns in 
years where they earned reportable amounts of income or where the CPA has identified intentional 
client errors on previously filed tax returns, the CPA should urged the client to speak with a tax 
attorney before proceeding with providing additional services. 

  

Basic Criminal Tax Violations 
Both federal and state taxing authorities can bring both felony and misdemeanor tax charges against 
a CPA’s client, the most common of which include tax evasion, failure to file a return or pay tax and 
filing a false return. The IRS also prosecutes taxpayers under the Federal Criminal Code on charges 
such as presenting false claims to the government, conspiracy, and making false statements. 

In order for the federal government to prevail in a criminal prosecution, they must prove each 
element of an accused tax crime beyond a reasonable doubt. Moreover, the Government must bring 
the action within the appropriate statute of limitations for prosecution which range from three years to 
six years under the internal revenue code and within five years for crimes prosecuted under the 
Federal Criminal Code. 

To complicate matters further, individuals can be convicted of committing a tax crime with regards to 
another person’s or entities tax liability, like for example, where a corporate officer falsifies the 
associated corporate returns. Corporations and other legal entities such as Estates, LLC and 
Partnerships may also be prosecuted. 

Lastly, CPA’s should be aware of their own potential liability for tax crimes in preparing returns such 
as aiding and abetting the commission of an offense or conspiracy to commit tax evasion. 

  

Tax Crimes Synopsis 
A taxpayer can be simultaneously charged with a greater offense and with a lesser included offense 
within the legal definition of the greater offense (which often carries a lower burden of proof), and 
can be convicted of either individual charge, or both charges, although the law does not allow for 
consecutive sentences where a defendant is convicted of both the greater and the lesser included 
offenses. A single action on the part of a taxpayer may constitute a violation of several criminal tax 
statutes. When both criminal and civil remedies are available to the government, it has the discretion 
to pursue either criminal remedies, civil remedies or both under the law. The IRS will not rule in 
advance (private letter ruling) on whether a proposed transaction would subject a taxpayer to a 
criminal penalty. 

• A defendant can be convicted of attempting to evade tax if, a tax deficiency can be proven to exist 

between the return at issue and the correct amount of tax as proven by the government, the government 



can prove that the defendant took affirmative actions in an attempt to evade or defeat the correct 

amount of tax and the defendant acted willfully. 

• A defendant who is required to file a return and who willfully fails to file the return by the due date (or 

extended due date) can be convicted of failure to file a return. 

• A defendant who is required by law to pay tax and who willfully fails to pay the tax as it becomes due 

can be convicted of failure to pay tax. 

• A defendant can be convicted of making and subscribing a false return or other document if it can be 

proven that they willfully made and subscribed a return, the return contained a statement or included 

another document that included a statement that it is made under the penalties of perjury, and it can be 

proven that the defendant did not believe that the document was true and correct as to every material 

matter at the time of signature. Tax Preparers can also be convicted of the same crime if it can be proven 

that they aided or assisted in the preparation or presentation of a false return or other document. This 

creates an inherent conflict of interest between the tax preparer and the defendant taxpayer. 

• Any person who is required to collect, account for and pay over any tax and who willfully fails to do so 

can be convicted of a felony. 

• It is a crime for an employer to willfully fail to furnish, or to furnish a false or fraudulent, Form W-2, 

Wage and Tax Statement, to an employee. 

• Convictions can be obtained under the Federal Criminal Code offenses include aiding and abetting the 

commission of a substantive offense, presenting the government with false or fraudulent claims, 

conspiring to commit a substantive offense, making a false statement to the United States or any of its 

agencies, using the mails to execute a fraudulent scheme, bribery, and forgery. Note: Preparers and 

promoters are often prosecuted under these code sections. 

• Other miscellaneous tax crimes include making false statements, falsifying or destroying records or 

books, concealing property in connection with a compromise or a closing agreement, removing and 

concealing property that is subject to levy with the intent to evade or defeat tax, interfering with the 

administration of the internal revenue laws, and making unauthorized disclosures or inspections of 

returns or return information. 

• Any person who is required to keep any records or supply information and who willfully fails to do so 

can be convicted of a misdemeanor. 

• A person who willfully delivers or discloses to the Treasury Secretary (or his or her delegate) a list, 

return, account, statement, or other document that the person knows to be fraudulent or false as to any 

material matter can be convicted of a misdemeanor. 

  

Defenses to Tax Crimes Synopsis 



Willfulness is defined under the law as a voluntary and intentional violation of a known legal duty and 
several defenses focus on preventing the government from being able to establish this element. 
Defenses available to defeat the element of willfulness include inadvertence, negligence, mistake, 
uncertain legal duty, reliance on others and diminished mental capacity. 

Note: Willfulness is often the easiest element of a tax crime to defeat because the government is 
basically required to prove to a jury what he defendant’s state of mind was at the time of the 
complained of offense. The government is usually forced to resort to circumstantial evidence to 
establish this element. For this reason the government usually will not prosecute unless a pattern of 
complained of behavior can be established. The existence of the pattern itself tends to indicate to a 
jury that the behavior was intentional and willful rather than mere negligence for example. This is the 
reason that three years are often at issue in a criminal investigation. 

Defenses commonly used in defending tax crimes by Tax Attorneys typically focus on the protecting 
the client’s fifth amendment privilege against self-incrimination and fourth amendment privilege 
against unreasonable searches and seizures. 

A Taxpayer’s lack of education and personal difficulties such as health, advanced age or family 
problems generally are not considered defenses per se but may be used to attempt to discourage 
prosecution as they might make it harder to convince a jury to convict by creating sympathy for the 
defendant. 

  

Vicarious Liability Involving Corporations 
and Other Entities 
Although most tax crimes involve a taxpayer’s own tax liability, a defendant may have vicarious 
criminal liability concerning actions he or she has taken regarding another person or entity’s tax 
liability in a multitude of ways. Through the legal concept of vicarious liability, a corporate officer, 
director or employee could possibly be accused and convicted of attempted evasion of the related 
corporation’s taxes. A corporations’ attorney or CPA could possibly be convicted of attempted 
evasion of their client’s taxes through vicarious liability as well. Similarly through the doctrine of 
vicarious liability, it is a crime to willfully subscribe false documents and accordingly, third party 
individuals are occasionally convicted for signing false documents relating to the tax liability of 
others, for example where a tax preparer knowingly signs a false return prepared for his or her client. 

Another source of vicarious liability for third parties is the general federal aiding and abetting statute. 
This statute makes any person who aids or abets another person or entity in the commission of a 
federal offense subject to punishment as a principal. For the Government to impose aiding and 
abetting liability on a third party, it will be required to prove that third party defendant affirmatively 
assisted another person or entity to commit a federal crime and that they shared the criminal intent 
with the person or entity they acted on behalf of to commit the criminal offense. For example, a 
corporate officer may be criminally convicted of a corporation’s willful failure to pay trust fund taxes. 
In many of the situations where a charge of aiding and abetting is appropriate, the government can 
also charge third parties with the general federal conspiracy statute, for entering into an agreement 
with another person or entity to commit a federal crime. 

Under Federal Law, the term “person”, which is used to describe corporations and other legal 
entities, is deemed to include corporate officers, partners, members, and even may include 
employees who have a duty to perform an act for their related corporation or entity for which a 



criminal violation occurs because the act does not occur as required. The government typically uses 
this definition of “person” in charging crimes involving a failure to act against third parties. For 
example, the president and sole operating officer of a corporation is held to be under a legal duty to 
file the related corporation’s tax returns and thus may be criminally prosecuted for failing to file those 
returns. In summary, a “person” includes an individual, a trust, an estate, a partnership, an 
association, a company or a corporation. 

Of course, corporations and other legal entities may themselves be subject to prosecution for tax 
crimes. Corporations or other entities are held liable for the criminal acts of its employees and 
owners if the criminal act is done on its behalf and the criminal act was within the scope of the 
employee’s or owner’s authority. For example, a corporation can be convicted of filing a false return 
where its president and majority owner deliberately caused it to file a false return, even though the 
individual employee who signed the return was unaware of the return’s falsity. Moreover, even 
though a partnership is not subject to income tax at the entity level, it can still be subject to criminal 
prosecution at the entity level for crimes committed on its behalf by its owner’s and employee’s such 
as attempted evasion or failure to file. 

  

Aiding and Abetting a Criminal Tax 
Violation and the Associated CPA 
Several crimes set forth in the Federal Criminal Code can apply to CPAs in their capacity as tax 
preparers, advisors and representatives of clients. They most commonly charged include aiding and 
abetting, presenting a false, fictitious, or fraudulent claim to the government, conspiracy, making 
false statements to a U.S. agency, mail fraud, bribery, and forgery. 

In practice, the aiding and abetting violations has historically been charged against persons who 
have aided and assisted another in tax evasion by concealing another person’s sources of income or 
assets, such as CPA’s. 

  

Elements of the Offense 
To prevail in bringing a charge under the federal aiding and abetting statute, the government must 
prove beyond a reasonable doubt that: 

• A substantive criminal offense was committed 

• The defendant, by affirmative conduct, participated in, counseled, or assisted in the commission of the 

substantive offense 

• The defendant shared with the principal the criminal intent to commit the substantive offense. 

Any person who aids or abets the commission of a substantive federal offense is punishable as a 
principal in the underlying substantive federal offense. The principal who was aided and abetted 
does not need to be identified or convicted for the government to convict the party accused of aiding 



and abetting. Moreover, an outright acquittal of the principal will not bar the prosecution of the aider 
and abettor. 

An accused must associate themselves in some manner with a criminal venture to be convicted of 
aiding and abetting the commission of an offense. Additionally they must participate in the criminal 
venture in a manner that demonstrates that it is something that they wish to bring about and seek by 
their actions to make succeed. However, the aider and abettor need not perform the substantive 
offense nor even know its details to be convicted. Moreover, the aider and abettor need not have 
been present when the offense was committed. To prevail in bringing an action for aiding and 
abetting, the government need only show that the defendant intentionally assisted in the commission 
of a specific crime in some substantial manor. For example, convictions for aiding and abetting have 
been secured against individuals who advised others to file false Form W-4 – Employee’s 
Withholding Allowance Certificates. 

Because the aiding and abetting statute does not create a separate offense, the applicable statute of 
limitations for bringing an aiding and abetting charge is the same as that of the underlying 
substantive crime that is of issue. 

  

False, Fictitious, or Fraudulent Claims 
It is a felony to present to the government a false, fictitious, or fraudulent claim, which on occasion 
involves a CPA where a taxpayer submits a false claim for refund of taxes. This crime is punishable 
by imprisonment of up to five years, a fine of up to $10,000, or both. 

This statute has been applied to: 

• a defendant who filed an income tax return falsely claiming a refund based on backdated documents 

• a defendant who filed duplicate returns, one in his name and one in a fictitious name 

• a defendant who filed returns claiming refunds in the names of other persons but using his own address 

  

Elements of the Offense 
For the government to secure a conviction for the presentation of a false claim, it must prove beyond 
a reasonable doubt that: 

• The defendant made or presented a claim for money or property to a department or agency of the 

United States Government; 

• The claim was false, fictitious, or fraudulent 

• The defendant knew that the claim was false, fictitious, or fraudulent at the time presented. 

The statute of limitations for prosecution for making a false claim to the government is five years. 



 

  

Conspiracy 
It is a felony to conspire with another to commit a crime. Conspiracy is much more likely to be 
charged when the complained of charge is against the United States. Conspiracy in the tax world is 
usually found where an agreement by two or more people if formed to commit an offense against, or 
to defraud, the United States usually involving income tax evasion or a false refund claim. 
Conspiracy is chargeable as a felony or a misdemeanor depending on whether the underlying 
criminal objective of the conspiracy is punishable as a felony or as a misdemeanor. If the underlying 
criminal objective of the conspiracy is a felony, conviction for conspiracy is punishable by 
imprisonment for up to five years and a fine of up to $10,000. If the underlying criminal objective of 
the conspiracy is punishable as a misdemeanor, conviction for conspiracy is punishable to the same 



extent as is the underlying misdemeanor criminal objective. In both felony and misdemeanor cases, 
greater fines may be imposed under the alternative maximum fine provisions. 

Case law in this area shows the charges for conspiracy to defraud the United States have been use 
to attack agreements to impede, impair, obstruct, or defeat the lawful functions of governmental 
agencies such as the IRS. The IRS has used conspiracy charges surrounding attempts to impede 
and or impair the IRS in the lawful assessment or collection of revenue as a weapon in complex tax 
prosecutions typically involving corporations, abusive tax shelters and money-laundering schemes. 

  

Elements of the Offense 
For the government to earn a conviction for conspiracy it must prove beyond a reasonable doubt 
that: 

• Two or more persons made an agreement 

• The substance of the agreement was to commit an offense against the United States or to defraud the 

United States 

• One or more of the conspirators committed an overt act in furtherance of the agreement. 

A six-year statute of limitations applies to offenses arising under the conspiracy provisions of the 
Federal Code. 

  

Agreement Between Two or More 
Persons 
The agreement to violate the law does not have to be reduced to an express or formal agreement. 
Convictions have occurred where nothing more than a mere tacit understanding was able to be 
inferred from the apparent concert of action by two or more persons which evidenced a single design 
to accomplish a common criminal purpose. However, evidence presented by the government must 
be sufficient to show beyond a reasonable doubt that the conspirators had reached a mutual 
understanding involving the essential nature of the criminal plan. In the Tax arena for example, all 
that must be shown in a conspiracy to evade taxes case, is that the defendant knew of the 
conspiracy to evade taxes and knowingly participated in it. Moreover, the government is not required 
to establish that the conspirators agreed to the details of the plan for which the conviction was 
charged. 

A corporation as a legal person can also be charged with conspiracy. Courts have held that a 
corporation may conspire with its officers or with its employees. Husband and Wife may also be 
found guilty of conspiring together against the United States. 

The underlying substantive offense and the conspiracy to commit that offense are two separate and 
distinct offenses. Thus a person may be charged with both the commission of the underlying offense 
and with conspiracy to commit the underlying offense. Moreover, a conspiracy to commit an offense 



may be established even when the underlying substantive offense was not actually accomplished. 
aiding and abetting the commission of an offense 

  

Filing a False Return and the Associated 
CPA 
The CPA should be aware that filing a false return could lead to criminal prosecution of both the 
client and the CPA. The CPA should also be aware that client’s will often time try to point the blame 
at the preparer when the client faces the mere possibility prosecution as occurs during an audit of 
the false return. CPA’s should be mindful when preparing returns to withdraw from representation 
when there is evidence that the client is not being truthful such as where the client’s books have 
been purposefully manipulated to understate income or where extensive, unnecessary and 
unexplained use of cash has been made. 

Case Law Examples: 

• The 6th circuit held that a CPA was guilty of the crime of filing false returns when he set up S-

Corporations and Partnerships (which is the unauthorized practice of law by the way) that owned his 

client’s personal residences by which the client’s claimed personal living expenses as business 

deductions. 

• The U.S. Tax Court held that a preparer who overstated income to assist a client in obtaining an SBA-

guaranteed loan was subject to prosecution for filing a false return. 

To successfully prosecute a violation of the aiding or assisting provisions for aiding or assisting 
another to file a false form by a CPA, the government must prove beyond a reasonable doubt that; 

• The defendant CPA aided, assisted, procured, counseled, or advised the preparation or presentation of a 

document 

• The document was false as to a material matter 

• The defendant CPA acted willfully. 

Charges under this provision have historically been brought against accountants, bookers and an 
entity’s employees who prepare or assist in the preparation of false tax returns. However, the statute 
is not limited solely to the direct preparation of a tax return but is much broader in that the statute 
reaches any intentional conduct that contributes to the presentation of a false document to the IRS. 

To be charged under these provisions the accused need only assist in the preparation of, and need 
not sign or file the actual false document. The statute has thus been applied to individuals who 
communicate false information to their return preparers, thereby causing the tax preparer to file a 
false return. On the other hand, the statute specifically provides that the taxpayer who signs and files 
the return or document need not know of, or consent to, the false statement for the aiding and 
abetting statue to be brought against the preparer. For example, a tax preparer who inflates 
deductions, understates income or claims false credits on a client’s return may be charged with 



aiding and abetting even if the taxpayer for whom the return is prepared is unaware of the falsity of 
the return he signed and filed. Moreover, a tax preparer who utilizes information provided by a client 
that the preparer knows to be false in the preparation of a return can be criminally charged with 
assisting in the preparation of a false return. 

  

False as to Material Matter: 
The courts that have ruled on what constitutes a material matter have held materiality to be a matter 
of law to be decided by the court and not a factual issue to be decided by the jury. 

  

Willfulness: 
To establish willfulness in the delivery or disclosure of a false document, the government need only 
show that the accused knew that the law required a truthful document to be submitted and that he or 
she intentionally violated the duty to be truthful. The crime of aiding or assisting in the preparation or 
presentation of a false return or document requires that the defendant’s actions be willful in that the 
defendant knew or believed that his or her actions were likely to lead to the filing of a false return. 
The Ninth Circuit (the appeals court for Southern California and thus controlling precedent) has held 
that the government must prove not only that the accused knew that the conduct would result in a 
false return, but must additionally establish that tax fraud was in fact the objective of the allegedly 
criminal conduct. 

  

Statute of Limitations: 
The statute of limitations for the crime of aiding or assisting the preparation or presentation of a false 
return or other document is six years. The statute of limitations for charges involving delivery or 
disclosure of a false document starts to run from the date the document is disclosed or submitted to 
the IRS. 

  

How to Help Your Clients Avoid Possible 
Criminal Tax Prosecution. 
In a Criminal tax context, the CPA should be very diligent that the client does not share any 
information with the CPA in regards to possible criminal actions. The CPA should use zeal in order 
to make sure that the client does not put the CPA in a position where he or she can be a possible 
witness against the client. The client should be told to discuss the matter with a tax attorney at the 
first possibility of a fact pattern that indicates criminal tax exposure. 



As a preparer, the CPA can help clients avoid criminal tax prosecution by knowing the procedures 
that the IRS uses to prosecute taxpayers. The majority of criminal tax investigations start as regular 
audits of returns in which the Examiner discovers possible taxpayer fraud. 

The Internal Revenue Manual instructs IRS personnel on how to identify indicia of fraud during 
routine examinations. See IRM Part 25. The IRM instructs the agent to look for signs such as 
taxpayer or representative procrastination, uncooperative attitude, quick agreement to proposed 
audit adjustments or desire to immediately closing the case. Many other indicia of fraud, commonly 
called “badges of fraud” are identified in the IRM. Any one or a combination of these “badges of 
fraud” may then be interpreted as indicia of fraud and subject the taxpayer to a potential fraud 
investigation. 

Once a Revenue Agent decides that there is a high indication that fraud is involved in a civil 
examination, they will ordinarily contact employees within the IRS called Fraud Referral Specialists. 
The Fraud Referral Specialist’s job is to determine whether this is solely a civil issue in a given 
examination, or whether the case should be referred to the Criminal Investigation Division for 
development for possible criminal prosecution. In the past, a Revenue Agent would suspend the 
audit without telling the taxpayer or the CPA the reason for the sudden and unexplained suspension. 
This made the seasoned and enlightened CPA’s job easy since the CPA would recognize the tell-
tale signs that his client’s audit most likely has gone criminal. The seasoned and enlightened CPA 
would then consider withdrawing from the representation and refer their client to consult with a 
reputable criminal tax attorney. 

However, in 2009, the IRS changed their fraud procedures in a very quiet manner by not publicizing 
the change and by instituting the use of parallel criminal investigations while the civil audit is still 
ongoing creating a dangerous scenario for both the CPA and his or her client. The Revenue Agents 
are instructed not to tell the taxpayer, or his representative that a criminal investigation has started or 
is ongoing. These types of audits are commonly called “eggshell audits” in the Tax Controversy 
Representation legal community. 

This change in policy obviously makes the CPA’s representation in an audit much more critical in 
minimizing his or her client’s criminal exposure and thus creates much more malpractice exposure 
for the CPA. The CPA, now, more than ever, needs to be very diligent in regards to being cognizant 
of the additional risks faced by his or her client in light of this policy change. CPAs should investigate 
for any issues in a client’s fact pattern that could turn criminal prior to the outset of a routine civil 
audit. If indicia of fraud is detected the CPA should advise the client of the possibility that the issue 
may silently turn criminal during the civil examination and advise the client to consult with a tax 
attorney. It is also advisable that the CPA seek the counsel of an experienced tax attorney 
themselves about whether or not it is a good idea to continue representation in light of all the facts of 
the particular case especially where the client refused to seek legal counsel. 

  

Teaming up With a Tax Attorney to Solve 
a Current or Potential Client’s Criminal 
Tax Issues. 
The CPA can play a major an invaluable role in helping a client avoid criminal conviction by entering 
into a Kovel Agreement with a Tax Attorney in appropriate circumstances. The 2nd Circuit case US 



v. Kovel established that a CPAs communication with a client and work product can fall under the 
attorney-client and work product privileges where the attorney, hires the CPA, rather than the CPA 
being hired directly by the client. In Kovel, the accountant in questions was actually a former IRS 
agent, and he was hired by a law firm to advise the law firm’s clients. The clients were under IRS 
criminal investigation. The IRS subpoenaed Mr. Kovel to testify against the law firms clients. Mr. 
Kovel rightfully refused to respond to questioning claiming that the communications he had with the 
Law Firm clients were privileged but he was wrongfully sentenced to a year in prison for his refusal. 
The 2nd circuit then overturned the decision, and established the current precedent that and 
accountant’s communications are privileged, if he or she is hired by an Attorney. 

A Kovel agreement will generally protect communications and work papers not used in the 
production of the tax or information returns at issue before a court of law from discovery though IRS 
summons enforcement or at trial, since the communications and work papers fall under the attorney 
client privilege and work product doctrine. 

Kovel has been under attack and has been somewhat limited through subsequent challenges by the 
IRS. In US v. Adlman, the court held that the work product protection of Kovel only applies to 
materials prepared by the CPA in anticipation of litigation. In Adlman, the corporation’s accountant 
prepared a study for the entity’s attorney that assessed what the outcome would be in the event of 
litigation in the event the IRS ever audited the company. The trial court concluded that the main 
purpose of the report was not made in anticipation of litigation and thus the report was not privileged. 

The court of appeals vacated and remanded the trial court’s decision, and stated that the documents 
included “mental impressions, conclusions, opinions and theories” and that it did not lose its work 
product privilege protection just because it was prepared primarily to support future business 
decisions. The appeals court held that because the study evaluated the tax implications surrounding 
a large net operating loss which would have resulted in a large tax refund, litigation with the IRS was 
almost a certainty. 

The 2nd circuit, however, created precedent in Adlman that creates a window where the IRS might 
possibly undermine Kovel where the IRS is able to make a showing to the court that the document it 
is attempting to discover is otherwise unavailable. 

In the Kovel setting, the CPA is able to provide valuable services to the attorney in anticipation of 
any possible litigation including the possibility of a criminal prosecution of the attorney and CPAs 
common client. 

  

Voluntary Disclosures 
Another way in which the CPA and Attorney can team up is in making voluntary disclosures to the 
IRS on behalf of a common client. You will know when you have a voluntary disclosure opportunity 
where the client will come into your office, state that he or she has cheated on their taxes but now 
they can’t sleep at night and want your advice on what to do about it. Again resist the urge of drilling 
down into the facts until retained by a Tax Attorney and make the referral. You can explain the basic 
process to your client however in anticipation of teaming with a Tax Attorney to fix the problem 
should the attorney deem it advisable to use your services in doing so. However, remember that pre 
Kovel communications are not privileged and this presents exposure to your client and possibly 
yourself. 



A voluntary disclosure is a process whereby the client’s tax attorney basically knocks on the door of 
the IRS Criminal Investigation Division and states something to the effect as this: I’m bringing in a 
tax cheat. The tax cheat is willing to correct their previous behavior by amending previously filed 
fraudulent tax filings and make payment, or arrangements to pay, of the additional tax interest and 
penalties owed in exchange for the IRS passing on criminal prosecution. 

Historically, between 1934 and 1952, the IRS had a written policy of refraining from prosecuting 
taxpayers who made a voluntary disclosure. Today, that written policy has changed so that a 
taxpayer’s voluntary disclosure is a factor that is heavily weighted in a facts-and-circumstances 
evaluation of whether or not to prosecute, but the actual of practice of the IRS is quite similar to its 
past written policy. 

Adapted from my website: 
The IRS’s behavior is indicative of its true policy. Since 1952, the IRS has only decided to prosecute 
a handful of cases after a receiving a taxpayer’s valid voluntary disclosure. Because of the IRS’s 
previous written policy and the IRS’s lack of prosecution of valid voluntary disclosure cases; many 
tax attorneys are generally convinced that the IRS has an unwritten de facto disclosure policy of 
refraining from prosecution. 

The IRS’s unwritten policy can be seen from its behavior, specifically, its decision to decline 
prosecution. One court admits, “there appears to have been few, if any, prosecutions of true 
voluntary disclosures [by] the IRS.” United States v. Hebel, 668 F.2d 995, 998 (8th Cir. 1982). 

Indeed, the IRS’s conduct seems to show that it will prosecute after a voluntary disclosure only when 
extraordinary facts and circumstances are present. A number of tax scholars agree: “[T]he practice 
of the IRS has been that it will not prosecute taxpayers who satisfy all of the requirements of the 
voluntary disclosure program because, if it did initiate such prosecutions, no taxpayers ever would 
be willing to make a voluntary disclosure in the future.” New York University Annual Institute on 
Federal Taxation § 27.06 (2010). 

Thus, even though the IRS’s official, written position is to leave the door open to pursuing criminal 
prosecution after a voluntary disclosure, it is unlikely it will do so. 

Voluntary disclosures typically occurs in two situations: 

• (a) The taxpayer’s wrongdoing is disclosed to his attorney or accountant because he wants to set 

matters straight; or 

• (b) The taxpayer discloses his wrongdoing to an attorney or accountant after he has been personally 

contacted by the IRS. 

Generally, if a taxpayer has not been contacted by the IRS, or is not currently under audit, 
examination, or investigation, it is not likely he will be prosecuted after a voluntary disclosure – 
unless the IRS disputes the voluntary disclosure, or the IRS believes the taxpayer has engaged in 
an illicit income-producing activity (or is a threat to the voluntary assessment system, where the 
taxpayer is deemed a tax protester). 

Note: The decision whether or not to make a voluntary disclosure to the IRS is not a simple one and 
should never be made without the counsel of an experienced tax attorney. 
The following bolded content is the actual language of the IRS’s Voluntary Disclosure Practice: 

It is currently the practice of the IRS that a voluntary disclosure will be considered along with all 
other factors in the investigation in determining whether criminal prosecution will be recommended. 
This voluntary disclosure practice creates no substantive or procedural rights for taxpayers, but 



rather is a matter of internal IRS practice, provided solely for guidance to IRS personnel. Taxpayers 
cannot rely on the fact that other similarly situated taxpayers may not have been recommended for 
criminal prosecution. 

A voluntary disclosure will not automatically guarantee immunity from prosecution; however, a 
voluntary disclosure may result in prosecution not being recommended. This practice does not apply 
to taxpayers with illegal source income. 

A voluntary disclosure occurs when the communication is truthful, timely, complete, and when: 

• a. The taxpayer shows a willingness to cooperate (and does in fact cooperate) with the IRS in 

determining his or her correct tax liability; and 

• b. The taxpayer makes good faith arrangements with the IRS to pay in full, the tax, interest, and any 

penalties determined by the IRS to be applicable. 

A disclosure is timely if it is received before: 

• a.The IRS has initiated a civil examination or criminal investigation of the taxpayer, or has notified the 

taxpayer that it intends to commence such an examination or investigation; 

• b.The IRS has received information from a third party (e.g., informant, other governmental agency, or 

the media) alerting the IRS to the specific taxpayer’s noncompliance; 

• c.The IRS has initiated a civil examination or criminal investigation which is directly related to the 

specific liability of the taxpayer; or 

• d.The IRS has acquired information directly related to the specific liability of the taxpayer from a 

criminal enforcement action (e.g., search warrant, grand jury subpoena). 

Any taxpayer who contacts the IRS in person or through a representative regarding voluntary 
disclosure will be directed to Criminal Investigation for evaluation of the disclosure. Special agents 
are encouraged to consult Area Counsel, Criminal Tax on voluntary disclosure issues. 

Examples of voluntary disclosures include: 
A letter from an attorney which encloses amended returns from a client which are complete and 
accurate (reporting legal source income omitted from the original returns), which offers to pay the 
tax, interest, and any penalties determined by the IRS to be applicable in full and which meets the 
timeliness standard set forth above. 

A disclosure made by an individual who has not filed tax returns after the individual has received a 
notice stating that the IRS has no record of receiving a return for a particular year and inquiring into 
whether the taxpayer filed a return for that year. The individual files complete and accurate returns 
and makes arrangements with the IRS to pay the tax, interest, and any penalties determined by the 
IRS to be applicable in full. This is a voluntary disclosure because the IRS has not yet commenced 
an examination or investigation of the taxpayer or notified the taxpayer of its intent to do so and 
because all other elements of (3), above, are met. 

It has been our experience that taxpayers who have in many times blatantly and knowingly violated 
the tax laws, are none the less able to effectively avoid prosecution by self-reporting their prior tax 
violations to the IRS before the IRS has had the opportunity to begin an investigation by taking 
advantage of the IRS Voluntary Disclosure Program for domestic or international issues. 
Making the Disclosure (Loud versus Quiet) 



Currently in the legal profession there are two main schools of thought (and considerable 
controversy) regarding how to go about making a voluntary disclosure. The first school of thought is 
that it should be done “quietly” by sending in delinquent original or amended prior tax returns, with a 
check(s) in full payment through normal channels and gambling that the returns get processed 
without the taxpayer every hearing from the Criminal Investigation Division of the IRS because of the 
sheer volume of returns the taxing authority processes. Many Tax Attorneys prefer and thus direct 
their clients toward this method because in their opinion this method decreases the likelihood that 
the delinquent original or amended returns will be audited upon submission and avoidance of a 
perceived negative impact on a taxpayer’s ongoing reputation with the affected taxing authorities 
which occurs where a taxpayer makes a loud disclosure by knocking on the door of the criminal 
investigation division and makes the required “loud” admission of the fraudulent activity that is to be 
corrected. 

Our office generally prefers “loud” disclosure over “quite” disclosures because if a taxing authority 
has begun an investigation prior to receipt of the “quiet” submission the “quite” disclosure will not be 
deemed to be voluntary and thus will not comply with its Voluntary Disclosure Practice. To make 
matters exponentially worse, the amended return could potentially be viewed as a criminal 
admission of the amount by which the tax liability was understated on the original return. Thus the 
amended returns intended to mitigate the client’s criminal exposure can be used by the IRS to meet 
its burden of proof as to willfulness (which is by far the hardest element of its case to prove) if it 
decides to prosecute. Additionally there is some support for a growing government position 
stemming from the 2009 and 2011 Offshore Voluntary Disclosure Initiatives that a quiet disclosure 
does not comply with the terms of its Voluntary Disclosure Practice because a quite disclosure 
bypasses the required communication with the Criminal Investigation Division of the IRS and only 
the Criminal Investigation Division of the IRS can recommend that the taxpayer not be referred to the 
Justice Department for Criminal Investigation. 

The most common way the government establishes the element of willfulness is to subpoena the 
original tax preparer, or subsequent non attorney tax adviser, to testify regarding the client’s 
conversations. Many taxpayers mistakenly believe that the communication privilege they enjoy 
surrounding communications with their CPAs and enrolled agents can be asserted in a criminal 
matter. Once an attorney has been engaged, the attorney can engage an accountant to assist him in 
the calculation of the correct tax under a “Kovel letter” in order to bring the client’s communications 
with the accountant within the umbrella of the attorney client privilege. 

Once again, the CPA’s first responsibility will be to tell the client to not discuss the matter with the 
CPA, and consult a tax attorney. Although the purpose of the voluntary disclosure is to prevent 
cases from becoming criminal, a tax attorney needs to be consulted for various reasons. First, the 
attorney will need to identify whether the client is eligible for a voluntary disclosure. The attorney 
needs to contact the IRS with the client’s information and do a “pre-check” to see whether the client 
can enter the voluntary disclosure process. If the client is accepted in the pre-check stage, the 
voluntary disclosure can begin. If the client is not accepted, it may mean that a criminal investigation 
has already begun. 

In the voluntary disclosure process, the attorney will use the services of the CPA to amend all false 
and incorrect previous returns and submit these returns with the extra income, and the penalty 
calculations associated with the disclosure to the IRS. 

  



 

  

Criminal Tax reference tools for CPA’s. 
The following are just a number of good reference tools for further reading on criminal tax 
issues: 
Criminal Tax Fraud by George Crowley 

BNA portfolio on Tax Crimes by Hochman, Perez, Popoff Rettig and Toscher. 

BNA Treatise on Criminal Tax, Money Laundering and Bank Secrecy Act Litigation by Peter Hardy. 

Tax Fraud & Evasion: Money Laundering, Asset Forfeiture, Sentencing by Harris, Feld, Comisky. 



IRS Criminal Tax Bulletin, published Semi-Annually by Office of Chief Counsel Criminal Tax Division. 

Client Criminal Matters and the CPA: AICPA Practice Guide by JAMES H. SCHLESSER, CPA 

Strategies for Criminal Tax Cases: Leading Lawyers on Navigating Tax Law, Understanding 
Disclosure Guidelines, and Responding to Government Investigations, by Brian Andreoli and 
Caroline Ciraolo 

Tax Crimes by John Townsend, Larry Capagna et al. 

Representation in Criminal Tax Matters, a practical guide by Cary Martinez 

  

California Tax Crimes and Tax 
Enforcement. 
California has very similar statutes regarding tax crimes as the Federal Government. In addition, in 
California there are some statutes which also makes it a misdemeanor for failure to file or pay, or file 
a false or fraudulent return, even without a showing of intent or willfulness. Thus California has a 
Strict liability statute where a defendant can be convicted for failure to file, regardless of his intent. 

The Franchise Tax Board has in recent years stepped up their criminal investigation section. The 
criminal investigation of section states their mission as being to: 

• Identify, investigate, and effect prosecution of tax evasion, fraud, and employee misconduct. 

• Encourage compliance with the California income tax laws. 

• Maintain the public’s trust through publicity. 

The Franchise Tax Board has in recent years stepped up their criminal investigation section. The 
criminal investigation section states their mission as being to: 

• Identify, investigate, and effect prosecution of tax evasion, fraud, and employee misconduct. 

• Encourage compliance with the California income tax laws. 

• Maintain the public’s trust through publicity. 

The FTB currently has 42 special agents working in the criminal investigation division. 

They maintain case inventories consisting of failure to file, and false income tax return cases; refund 
fraud cases, and joint task force operation cases. Joint task force operation cases can involve local, 
state, and/or federal agencies. Crimes typically investigated and prosecuted with income tax 
violations include identity theft, embezzlement, grand theft, money laundering, workers’ 
compensation insurance fraud, employment taxes and labor crimes, medical fraud, and “capping.” 
Capping is soliciting business for another, and becomes a crime when the business objectives 
include fraud and deception (recruiting patients for unnecessary medical procedures, for example). 

The FTB states that the Special Agents perform most of the duties associated with a “peace officer” 
role. They write and serve search warrants, gather and analyze evidence, interview witnesses, 



interrogate suspects, make recommendations to prosecute, serve arrest warrants, assist 
prosecutors through all stages of the prosecution, track and apprehend fugitives, and monitor terms 
of probation. 

While the FTB Special Agent force is currently relatively small, the FTB has showed intent to pursue 
criminal matters with vigor. I have had clients come into my office that was part of an FTB sting 
operation. More than 20 special agents with guns drawn showed up at my client’s home and 
business simultaneously, for failure to file tax returns. They also visited the client’s CPA at the same 
time… 

  

Examples of taxpayers that ended up on 
the wrong side of criminal tax law and 
how they were punished. 
IRS Criminal Investigations often leads to criminal tax convictions. Below are some recent statistics: 

  FY 2011 FY 2010 FY 2009 

 Investigations Initiated 4720 4706 4121 

 Prosecution Recommendations 3410 3034 2570 

 Information/Indictments 2998 2645 2335 

 Total Convictions 2350 2184 2105 

 Total Sentenced* 2206 2172 2229 

 Percent to Prison 81.7% 81.5% 81.2% 



Sentence includes confinement to federal prison, halfway house, home detention, or some 
combination thereof. 
The IRS often prosecutes high profile taxpayers in order to send a message to all citizens that the 
IRS will prosecute tax crimes. 

  

Recent examples of tax practitioners 
that were prosecuted and what they 

did wrong. 
The following examples of abusive return preparer investigations are taken from public records 

consisting of court records in the judicial district in which the cases were prosecuted. 

Two CPA’s Sentenced in Tax Shelter Case 
Chief U.S. District Court Judge John C. Coughenour has sentenced two Anderson’s Ark & 

Associates (AAA) accountants for aiding and assisting in the preparation and filing of fraudulent 
income tax returns. 

Tara LaGrand, of Naples, Florida, was sentenced to 24 months in prison, to be followed by one year 
of supervised release. Lynden Bridges, of Wheat Ridge, Colorado, was sentenced to 18 months in 

prison, to be followed by one year of supervised release. 

LeGrand and Bridges, each a Certified Public Accountant, were part of AAA, an organization through 
which fraudulent tax shelters and investment scams were promoted and sold. From 1996 through 

2001, AAA had approximately 1,500 clients, nearly 300 of whom reported over $120 million in 
fraudulent income tax deductions. 

California Return Preparer Sentenced for 
Defrauding IRS of Nearly $8 Million 

On April 24, 2012, in Los Angeles, Calif., Mario Placencia, an accountant and tax return preparer, 
was sentenced to 60 months in prison and ordered to pay $1,213,789 in restitution to the Internal 

Revenue Service (IRS). Placencia pleaded guilty in July 2011 to two counts of aiding and assisting 
in the preparation of fraudulent tax returns and one count of submitting false documents to the IRS in 

an attempt to substantiate the false deductions taken on tax returns. According to the plea 
agreement, for the tax years 2003 through 2009, Placencia admitted that he caused the government 
to incur a tax loss of $7,982,043 by intentionally inflating the amounts of home mortgage interest that 
he reported on his clients’ federal income tax returns. Some of Placencia’s clients received notices 

of audits for the 2004, 2005, and 2006 tax years. During the audits, Placencia provided the IRS with 
false documents to convince auditors that the clients had incurred expenses that he knew the clients 

had not incurred and were entitled to deductions that Placencia knew had been fabricated. 



Former Partner at Major International 
Accounting Firm Sentenced for Tax Crimes 

On April 16, 2012, in Newark, N.J., Stephen A. Favato, of Point Pleasant Beach, N.J., was 
sentenced to 18 months in prison for tax crimes. Favato was convicted in August 2010 by a jury of 

one count of corruptly endeavoring to obstruct and impede the Internal Revenue laws and one count 
of aiding and assisting in the preparation and filing of a false income tax return. Trial evidence 

proved that from late 2001 through April 2005, Favato attempted to obstruct the IRS by, among other 
conduct, advising his client on how to include false items on the 2002, 2003 and 2004 joint income 

tax returns for the client and his then- wife. Additionally, Favato knowingly prepared and signed false 
joint income tax returns for the client resulting in an over $114,000 tax loss to the IRS for 2002 and 

attempting to cause an over $70,000 tax loss for tax years 2003 and 2004. Favato advised the client 
to significantly reduce his salary payments from his corporation and to instead have this 

compensation paid to a limited liability company, Great Escape Yachts LLC, in the form of purported 
lease payments for the client’s yacht. However, his corporation had not leased the yacht. This 

course of action enabled the client to fraudulently deduct his personal yacht expenses as business 
expenses. In addition, Favato advised the client on how to falsely increase his expenses to 

fraudulently eliminate a portion of the gain on three properties he sold in 2002 and 2004. Favato also 
advised the client to report inflated charitable contributions on his 2003 tax return. 

California Tax Preparer Sentenced for 
Presenting False Income Tax Returns 

On April 16, 2012, in Newark, N.J., Stephen A. Favato, of Point Pleasant Beach, N.J., was 
sentenced to 18 months in prison for tax crimes. Favato was convicted in August 2010 by a jury of 

one count of corruptly endeavoring to obstruct and impede the Internal Revenue laws and one count 
of aiding and assisting in the preparation and filing of a false income tax return. Trial evidence 

proved that from late 2001 through April 2005, Favato attempted to obstruct the IRS by, among other 
conduct, advising his client on how to include false items on the 2002, 2003 and 2004 joint income 

tax returns for the client and his then- wife. Additionally, Favato knowingly prepared and signed false 
joint income tax returns for the client resulting in an over $114,000 tax loss to the IRS for 2002 and 

attempting to cause an over $70,000 tax loss for tax years 2003 and 2004. Favato advised the client 
to significantly reduce his salary payments from his corporation and to instead have this 

compensation paid to a limited liability company, Great Escape Yachts LLC, in the form of purported 
lease payments for the client’s yacht. However, his corporation had not leased the yacht. This 

course of action enabled the client to fraudulently deduct his personal yacht expenses as business 
expenses. In addition, Favato advised the client on how to falsely increase his expenses to 

fraudulently eliminate a portion of the gain on three properties he sold in 2002 and 2004. Favato also 
advised the client to report inflated charitable contributions on his 2003 tax return. 

California Tax Return Preparer Sentenced for 
Filing Fraudulent Tax Returns 

On November 28, 2011, in Los Angeles, Calif., Simon Jenkins, owner of Jenkins Tax Service, was 
sentenced to 15 months in prison, one year of supervised release, and ordered to pay $238,024 in 

restitution to the Internal Revenue Service (IRS). Jenkins pleaded guilty in August 2011 to preparing 
and filing false tax returns. According to court documents, during the 2005 through 2009 tax filing 



seasons, Jenkins prepared at least 45 tax returns that contained false information by overstating the 
amount of one or more items claimed on the tax return. Jenkins prepared tax returns which included 

false deductions and expenses to obtain larger refunds with the IRS. 

 

 

1. Risk of Public Disclosure of Tax Fraud During Divorce Proceedings 

1. Gross Income Reported on Returns Presumptively Correct for Divorce Purposes 

but Rebuttable with Evidence to the Contrary. 

1. Gross income earned during the marriage central to alimony, distribution of 

marital assets and spousal support determinations made by family law court. 

2. Tax return can (and often will) be proven to be unreliable if evidence is available 

that indicates a party may have earned more income than reported on his or her 

tax return. 

2. Competing interests 

1. Disharmony of consequences between zealous divorce representation and a 

criminal tax defense. 

1. Need to limit the disclosure or potentially incriminating evidence of tax 

crimes. 

2. Need accurate income and martial assets disclosure for divorce purposes 

2. Get the Best Settlement Possible 

1. Threatening to Expose a Spouse for Tax Fraud as a Sword 

1. Ethical Violation (discussed later) 

2. Unintended Consequences 

1. To a jaded and angry divorcing informant spouse sending her soon 

to be ex tax cheating spouse to jail by sparking a criminal tax 

investigation can sound initially very attractive. 

2. Potential informant spouse needs to be counseled that if she is 

successful in sparking an investigation / tax crime prosecution, this 

will result in: 

1. Huge (potentially total) depletion of the marital assets 

2. Decreasing or complete cessation of the continuing income 

stream of the accused spouse during any investigation / 

incarceration and potentially long afterward if accompanied by 

loss of professional license. 



3. The informant spouse may not qualify for Innocent Spouse 

relief if he or she had knowledge of the transactions leading to 

the investigation and can face prosecution / civil liability of tax 

penalties (including restitution) and interest themselves. 

3. Defenses to Threats of Criminal Prosecution in Divorce 

1. Common tax crimes accusations in divorce scenarios involve 

claims of unreported income, false deduction of personal 

expenses, false statements to taxing authorities, and 

unreported foreign bank accounts and associated income. 

2. Common tax crimes charged in divorce include: 

1. Tax evasion. 

2. Submitting false documents. 

3. Conspiracy (Between H and W or with Preparer) 

4. Willful failure to collect or pay tax. 

5. Filing False returns. 

6. Money laundering. 

• Identify Exposure Early 

• If risk of tax fraud has merit: 

• Divorce should not proceed until criminal tax exposure is mitigated to mitigate against the 

following. 

• One spouse turning government informant because of revenge seeking behavior. 

• Deposed tax cheat spouse likely to attempt to cover up past indiscretions by making 

false statements under oath (Perjury) which may shed additional light on false 

statements made in prior fraudulent returns. 

• Mandatory public disclosure as a result of the divorce discovery process will result in loss of 

5th Amendment protection for documents produced. 

1. IRS known to monitor public court documents looking for accusations / indications of tax 

fraud. 

2. Forensic accountants or other witnesses may become into possession of incriminating 

documents or information and be forced to testify on behalf of the taxing authorities. 

3. Damage to credibility of tax cheating spouse with the divorce court. 

• Actions by accusatory spouse may cause corrective actions of tax cheat spouse to be viewed as non-

voluntary and thus kill the availability of a potential pass on criminal prosecution. 

http://klasing-associates.com/question/divorce-criminal-tax-exposure/


• Evidence of tax crimes exists forever in the public divorce court records and no SOL on tax crimes. 

1. Judge or his or her staff or third party reports perceived tax fraud to taxing authority. 

(Whistleblower reward) 

1. A forensic accountant should not be hired until any criminal tax issues are resolved. 

1. The Forensic accountant has no ACP because the privilege under I.R.C. section 7525 

does not apply to criminal tax matters. 

2. Forensic accountants do not have ACP where employed to provide expert testimony 

in a divorce. 

• Documents created by the forensic accountant will not constitute privileged attorney work-product 

because they are prepared in support of the expert’s trial testimony and are therefore discoverable. 

1. Documents provided by the client to the expert will lose Fifth Amendment Production 

Protection. 

1. Experienced Criminal Tax Defense Counsel should be hired to advise the client and 

supervise the conduct of a tax investigation utilizing Kovel Accountants to assess risk of 

tax crimes having been committed and to mitigate the client’s exposure. 

1. Kovel accountant hired specifically to assist counsel in rendering legal services to the 

client. 

2. Kovel accountant should not prepare tax returns because tax returns are public 

disclosures and therefore information going into the tax return is not attorney-client 

privileged. 

2. A single Criminal Tax Defense Lawyer should ordinarily not represent both spouses in 

mitigating any criminal tax issues. 

1. A joint defense agreement may preserve communication and work product privileges 

2. Conflicts-of-interest are inherent in the parties’ divorce case, 

• Divorcing spouses ordinarily have differing level of knowledge and perceived culpability concerning 

past tax crimes. 

1. Even if spouses hold out to be equally culpable, any available evidence may not be equally 

incriminating and either spouse can change their mind later. 

2. If risk of tax fraud lacks immediately apparent merit: 

1. Divorce can proceed. 

2. Forensic accountant should be instructed to report to divorce lawyer any evidence of 

tax improprieties and instructed not to discuss any such matters with anyone, 



including the client. If concrete evidence of tax crimes discovered, consult an 

experienced Criminal Tax Defense Attorney. 

3. Voluntary Disclosure 

1. Loud Disclosure 

1. A properly filed and legally sufficient Voluntary Disclosures made to the IRS can 

provide a taxpayer with a level of protection against criminal charges relating to 

his or her disclosed potentially criminal non-compliance. 

2. If terms of program met, taxpayer will not be recommended for criminal 

prosecution. 

3. In the interests of the efficient administration of the tax system, the IRS has long 

held that taxpayers who come forward voluntarily, make a full and complete 

disclosure, and agree to pay a penalty can avoid criminal penalties including 

prison. 

4. The IRS has held a policy passing on criminal prosecution where individuals 

voluntarily come forward, fully disclose their past acts or omissions of non-

compliance, file accurate returns for the affected years still open to criminal 

statute (generally 5 years), and whom make full payment or enters into an 

approved payment plan. 

5. Provided that the disclosure is voluntary, complete, accurate, and legally 

sufficient the IRS has a policy of refraining from recommending these taxpayers 

for criminal prosecution. 

6. For a Voluntary Disclosure to be effective it must be timely. If the taxpayers are 

reasonably aware of an investigation or facts and circumstances suggesting that 

the government has already discovered the non-compliance that is the subject of 

the disclosure is not timely. 

7. Voluntary disclosures are timely when they are made: 

8. Prior to the start of an IRS examination or prior to IRS notification to the taxpayer 

of an impending audit or examination. 

  

1. Prior to a third-party whistle-blower supplying information regarding fraud or other 

noncompliance with the IRS. 

2. Prior to the IRS’ acquisition of information regarding noncompliance through other 

sources. 

3. A voluntary disclosure is a noisy disclosure because the IRS criminal investigation division 

is contacted at the outset of the process. 



2. Quiet Disclosure 

1. A quiet disclosure would merely involve filing 5 years of amended returns with the client’s 

normal service center. 

2. The advantage of this method is that the taxpayer may escape the costs and stress of 

submitting to an audit that ordinarily follows a loud voluntary disclosure. 

3. The disadvantage is that a quiet disclosure could be viewed as an admission of guilt 

without the expected pass on criminal prosecution that follows a loud disclosure. 

4. The critical decision to go loud or quiet should not be made without engaging experienced 

criminal tax defense counsel. 

1. Private Judge 

1. It may be advisable where past tax fraud may be an issue to utilize a private judge 

in the divorce in order to prevent the creation of on record incriminating 

evidence or testimony. 

2. Fifth Amendment Right not to Self-Incriminate 

1. In civil divorce proceeding the court may draw an adverse inference against a 

party asserting the 5th. 

3. Hidden Assets and Tax Fraud 

1. Full Disclosure of Martial Assets and Income Sources 

1. Grounds for Setting Aside Marital Settlement Agreement 

1. Settlement agreement is viewed by most courts as a type of contract and 

many commonly contain a clause similar to the following: 

1. Moreover, the failure of either party to disclose property shall 

constitute a material breach of this agreement, which shall give rise 

to whatever remedies at law or in equity may be available to the 

other party. 

2. Commons Schemes and Red Flags 

1. H and or W live a lifestyle in excess of their reported income and 

purchases items such as cars, planes, boats, etc., which are above 

the standard of living that is reasonably possible based on their 

history of reported income. 

3. Discovery Methods 

1. Using Tax Returns to Uncover Hidden Assets / Income Sources 

in Divorce 

1. List of Income Sources that are Often Overlooked; 

1. Social Security or pension income 

2. Unemployment compensation 



3. Rental income 

4. Accrued vacation pay 

5. Tuition refund plans 

6. Barter arrangements 

7. Canceled indebtedness income 

8. Capital loss or N.O.L. carryforwards 

9. Spousal or child support from someone not a party to the 

present case 

10. Veterans’ or military benefits 

11. Employee stock option plans 

12. Tax-free dividends 

13. Trust distributions 

14. Severance pay 

15. Commissions and bonuses 

16. Worker’s compensation 

17. Disability income 

18. Savings matching programs 

19. Deferred compensation 

20. Expense account reimbursement 

21. Contributions to retirement or pension plans 

22. Earned income credit and other tax credits 

23. Lottery winnings 

24. Prizes and awards 

25. Cash basis or under the table income 

2. Analysis of Schedule D – Capital Gains and Losses 

1040. Sales of investments and other 

property sales are reported as capital gains or losses on 

Schedule D of the Form 1040. The Schedule D gain or loss 

and other supporting schedules lists details regarding 

capital transactions, such as the date an asset was 



purchased, original cost, date sold, proceeds received etc. 

In order to search for hidden assets, it’s important to 

match these sales transactions to their supporting 

documents. It is possible to detect an unreported 

brokerage account or distributions from a fund that was 

not disclosed as income to the other spouse in this 

manner. It is also important to determine the source of 

funds used to purchase the investments and to trace the 

deposit of the sale proceeds. 

3. Analysis of Business Income 

1040. If there is a business within the marital estate, 

examine the compensation of the ex-spouse. Owner may 

pay himself a much higher salary, in order to reduce the 

amount of the company earnings and artificially reduce 

the valuation of the company as a marital asset. Look for 

the business owner spouse to attempt to increase other 

expenses of the business before and during the divorce 

further decrease business earnings in an attempt to 

minimize a divorce settlement. This same motivation can 

create a desire to fraudulently omit income and deduct 

personal expenses leading to tax fraud. 

4. Interrogatories 

0. Where divorce counsel suspects hidden assets or income, 

but cannot immediately prove it, interrogatories should be 

served on the other party addressing; cash on hand and on 

deposit, cash transactions, asset transfers with or without 

consideration (sales vs gifts). 

1. Require that answers be filed under oath and thus force 

the wrongdoer spouse to commit perjury in order to hide 

assets or income. 

2. Unless counsel insist on the filing of answers signed under 

oath, they could be undermining the strength of the 

client’s detrimental reliance argument if fraudulent 

transfers or hidden income are subsequently discovered. 

5. Financial Fraud and Divorce 

0. Common warning signs exists to indicate where H or W 

may have committed financial fraud against their spouse 

during the marriage or during the divorce; the larger the 



number of red flags identified, the higher the likelihood 

fraud may have occurred. Many attempt at fraud during a 

divorce are motivated by a desire to minimize a property 

settlement or support obligation. 

1. Examples of Property Settlement to Support Fraud 

1. Hiding undeclared assets during a divorce 

2. Fraudulent undervaluation of property or assets 

3. Fraudulently understating income levels 

4. Fraud on the income and expense reporting provided 

to the divorce court 

5. Providing fraudulent tax information in order to 

understate income levels (which may or may not have 

actually have been filed) 

• In addition to common dissipation / misappropriation of family assets (discussed below), other types of 

fraud can be discovered during divorce where family finances are investigated. 

• forgeries and questionable documents, 

• tax fraud, 

• loan fraud, and 

• insurance fraud. 

1. Common Warning Signs 

1. The greater the number of red flags, the more likely that there is something amiss 

concerning the family’s finances. 

2. The longer a spouse has access to perpetrating a fraud, the easier it is to get away with 

it; 

1. the more time that passes, 

2. the more difficult it can be to access certain records or trace funds. 

3. Drastic change in the level of communication and confidentiality between H and W. 

4. Mail being rerouted from home to office or an undisclosed mail location discovered. 

5. Unexplained changes in behavior. 

6. New or flame up of old addictions. 



7. Increased time spent on home computer or laptop, including suspicious closing or 

shielding of the screen when the spouse walks in. 

8. Lying or deceptive behavior. 

9. Concealing details of transactions. 

10. Unusual cash withdrawals from bank accounts. 

11. Undisclosed loans to a friend or romantic partner that is to be “repaid” after the 

divorce 

12. Buying and then stashing, gold, collectible art, antiques, vehicles or other valuable 

items. 

13. Spending significant time in another city or country. 

14. Spouses income suddenly and drastically declines with the onset of marital difficulties 

15. Spouse acts defensively or elusively when questioned about financial matters 

16. Spouse intentionally provides incomplete responses to inquiries and discovery 

requests 

17. Has there been transparency and truthfulness about finances during the marriage and 

the divorce? 

1. Did both H and W take an active role in managing the family’s assets and tax 

filings? 

2. Or did solely H or W handle the finances during the marriage? 

18. Serious fraud only occurs in a very small number of cases 

19. Hidden or unaccounted for (missing) assets and misrepresentation of family income 

are two common areas of spousal financial fraud that, if left un-investigated, can lead 

to a disproportionate share of the marital assets going to the fraudulent spouse. 

1. Friends and relatives can be coaxed into assisting with the concealment of 

marital assets where the fraudulent spouse makes misrepresentations telling 

them that their soon to be ex is incurring massive amounts of debt or absconding 

with family bank accounts. 

• Necessary Elements for Fraud to Occur 

• Perceived Opportunity – H or W believes they can commit the indiscretion without being caught. 

• Pressure or Motive- usually of a social or financial nature. 

• Often perpetrator believes they cannot share problems with anyone. 



• Rationalization – so the perpetrator can maintain their self-image as basically an honest person 

that is caught in unfortunate circumstances. 

• Prosecution of Alaska Plastic Surgeon as an example: 

1. Around the time of the divorce, Brandner devised a scheme to hide more than five million 

dollars in assets using offshore accounts. 

2. Shortly after the divorce filing by his former wife, Brandner collected marital assets which 

he then secretly transported from Tacoma, Washington to Costa Rica by car. 

3. Once he arrived in Costa Rica, Brandner opened two bank accounts. In the bank accounts, 

he deposited approximately $350,000 cash. 

• He also placed 1000 ounces of gold in a bank safe deposit box. 

• Following his activities in Costa Rica, Brandner then traveled to Panama. 

• Once in Panama, Brandner opened another account using the name of a sham corporation. 

4. In 2008, Brandner made a deposit roughly $4.6 million into this account. 

• In subsequent court filings for the divorce and in tax filings with the IRS, Brandner did not disclose these 

accounts or assets. 

• Furthermore, Brandner failed to disclose the investment income earned on these accounts for tax 

purposes. 

• In 2011 after the divorce was final, Brandner attempted to repatriate the $4.6 million placed in the 

Panamanian accounts. 

• However, Brandner was stopped by agents from U.S. Department of Homeland Security Immigration and 

Customs Enforcement. 

1. Brandner made false statements to these agents regarding his control over the funds. 

• The funds were seized by customs agents. 

• In November 2015, Brandner was convicted by a federal jury of three counts of tax evasion and four 

counts of wire fraud. 

• Brandner was recently sentenced for his crimes. 

• Brandner will serve four years in federal prison. 

• In addition to the federal prison sentence, Brandner will serve two years of supervised release. 

• Brandner may face additional civil liability regarding potential restitution to his former wife. 

• In addition, as a licensed professional, Brandner may face professional repercussions. 



• Most professional ethics and review boards will revoke or suspend licensing credentials for individuals 

who have been convicted of a crime of moral turpitude. 

• Tax evasion and wire fraud are typically considered crimes of moral turpitude and, therefore, this 

additional collateral penalty may apply. 

• Common Methods Where Cash / Income is Fraudulently Concealed 

• Customer account receivable payments diverted to a related entity 

• Inventory sold to a related party at a non-arm’s length discount 

• Cash sales not recorded to the books nor deposited to the bank 

• Company pays owners personnel expenses 

• Undisclosed business interests 

• Civil and Criminal Exposure for Divorce Related Fraud 

• Penalties for spousal support fraud may for example include the client being sued for damages, 

criminal prosecution for fraud, income tax crimes and the setting aside of any fraudulently obtain 

marital agreements along with the cost of re-litigating the divorce, and payment of other sides 

attorney fees. 

• Defenses 

• Argue that disclosure position alleged to be a purposeful misrepresentation was one of opinion 

rather than fact. See: Brown v. Brown, 863 S.W.2d 432 

• If can be adequately supported, argue that the client did not know, or have reason to know, that a 

financial representation was false. See, Castro v. Castro, 31 Conn. App. 761, 627 A.2d 452 

• Attempt to characterize any misrepresentation or omission as a mistake or oversight made without 

intent to deceive. See, In re Marriage of Broday, App. 3d, 628 N.E.2d 790 

• As a general rule, fraud is more difficult to establish concerning a misstatement about an asset 

values than where assets are concealed. 

1. Asset Dissipation 

1. The judicial doctrine of dissipation (breach of fiduciary duty in CA) of marital assets is 

an attempt to balance a spouse’s right to freely transfer his or her own property 

against the need to protect the legal entitlement of the non-transferring spouse to 

marital property. 

2. In most states, a lifetime transfers made with either the intent to deprive the 

transferor’s spouse of his or her share of marital property, or where transfers are 

made in a manner that would not be equitable to permit them to stand, are prohibited 

or recoverable by state statute. 



• To make a ruling on whether or not dissipation has occurred the courts look at all the relevant factors 

including for example: 

• Whether adequate arm’s length consideration is received in exchange for a transfer; 

• The ratio of the transferred property’s value to the transferring spouse’s total wealth; 

• The amount of time elapsing between the transfer of property and the divorce; 

• The status of the marital relations between the spouses at the time of transfer; (i.e. Transfers 

during periods of marital strife) 

• The source (SP, CP or Marital Property) of the property transferred; and 

• Whether the transfer is in essence revocable or merely illusory (i.e., the transferring spouse in 

reality retains rights in or powers over the transferred property regardless of how the transaction 

is structured or documented). 

• If a family relationship exists between the transferring spouse and party receiving the property. 

1. There are various legal codifications of what constitutes dissipation, however, they all 

involve minimizing the marital assets capable of division by a divorce court via hiding, 

depleting, or diverting them. 

1. Some examples include: 

1. Ruining or trashing personal items. 

2. Gifting, loaning of selling at far below fair market value, property to others. 

3. Funds spent on extramarital relationships. 

4. Excessive Gambling losses. 

5. Residence needlessly falling into foreclosure. 

6. Needless spending down of business and personal cash accounts. 

7. Destroying, losing or failing to properly maintain marital property. 

2. CPA’s as Forensic Accountants 

1. During divorce forensic accountants can be engaged to: 

1. follow the paper-trail of funds that may have absconded from marital 

accounts in support of a potential claim for dissipation of marital assets, 

2. determine the actual income of the family and if tax fraud has been 

occurring, (better left to Kovel Accountant) 

3. search for hidden assets 



1. W2 employees have earned deferred compensation plans, stock options, 

bonuses, expense accounts, or other fringe benefits that they 

occasionally fail to declare. 

2. Business owners may have both motive and ample opportunity to hide 

both income and assets from their spouse’s eyes 

1. Forensic accountant should ordinarily be hired to comb through the 

business’s records, determine the authenticity of the company 

books, and vet the  positions taken of the company tax returns. 

3. The higher the family net worth the more numerous or intentionally 

complicated the hiding places; 

1. I.E. Shell corporations, trusts, life insurance vehicles, hidden safety 

deposit boxes, and hidden offshore or domestic brokerage or bank 

accounts. 

4. verify and quantify any “co-mingling” of marital and separate assets, 

4. Prenuptial Agreements 

1. State law mandated property division as a result of dissolution of the 

marriage, place decisions regarding the division of marital property into 

the hands of third parties which conflict with the design and intention of 

an existing estate plan. 

2. Prenuptial agreements enable couples and their estate planners to plan 

out in advance property distributions and division in the event the 

marriage results in a divorce, which facilitates precision and certainty in 

designing an estate plan. 

• This is accomplished in California by opting out of state community property laws and contractually 

characterizing the property that exist at the inception of the marriage or that will be acquired during the 

marriage as separate or joint and defining the rights between the spouses in such property. 

1. Provisions need to be drafted to; 

1. characterize property obtained by gift or inheritance, 

2. received in exchange for other property, 

3. determine the character of any income generated from each category of assets, 

4. characterize changes in the value of property, 

5. and, determine in advance the effects of any income earned by each spouse traceable 

to their efforts or employment. 



2. Each state regulates prenuptial agreements and provides the law that is analyzed to 

construe or enforce the agreement ordinarily under contract principals. 

1. Jurisdictions that recognize prenuptial agreements will generally enforce them only 

where they are procedurally and substantively fair. 

2. Procedural fairness is concerned with the facts and circumstances at the time the 

agreement was entered into such as; 

1. full and fair financial disclosure by each of the parties prior to execution, 

2. Capacity of the parties. 

3. Free will of the parties. 

1. Absence of duress, fraud, or undue influence. 

4. Legality of the contract terms. 

3. Substantive fairness addresses the actual property distribution contract clauses to 

ensure that they are not legally “unconscionable,” as defined under state law. 

4. Most states will not allow a waiver of; 

1. child support or predetermined child custody jurisdiction. 

5. Tax and other Considerations when Dividing Property in Divorce and Inherent 

in Support Obligations 

1. Overall Goal 

1. For high net worth couples, the division and distribution of marital property 

is often the most crucial aspect affecting the execution of a divorce or 

separation agreement. 

2. Unless a martial property division meets either the requirements of IRC Sec. 

1041 or Sec. 2516, income taxes or gift taxes can apply respectively. 

• Tax practitioners need to be sufficiently knowledgeable and competent in order to clearly explain to a 

divorcing client the specific tax ramifications they will face in order to avoid any post-divorce 

malpractice exposure causing tax surprises. 

1. Mistakes in rending professional advice on property divisions, support obligations or tax 

or financial fraud inherent in a particular divorce scenario can produce unintended 

consequences to the client that the tax practitioner will most likely be unable to reverse or 

mitigate. 

1. Marital Property 

1. Full Disclosure Required in a Divorce 



1. All CP and common law states require the disclosure of all material information 

that is necessary to facilitate either, the parties to negotiate and mutually agree 

upon, or the courts to adjudicate, an informed division of marital property. 

2. California Fam. Code §721 mandates that California married couples are subject 

to the fiduciary rules imposed on persons in a confidential relationship. 

3. California Fam. Code §1100(e) requires spouses to make a full disclosure of all 

material facts and information regarding the existence, characterization, and 

valuation of all assets in which the community has or may have an interest. 

4. To ensure compliance with full-disclosure requirements, advisers should counsel 

that the parties to inventory all property, including intangible assets such as 

advanced degrees, patents and goodwill, that can result in the generation of 

substantial income over future post-divorce years. 

1. Courts are demonstrating an increased willingness either to classify the 

intangibles assets as property subject to valuation and distribution or to 

require spouses that solely benefit related to an intangible asset to 

reimburse the non-benefiting spouse with a like allocation of CP assets. 

5. Property acquired spouses during marriage generally qualifies as marital 

property. Except for retirement assets covered under ERISA, state laws ultimately 

dictate the legal division of marital assets in a divorce. 

• State laws differ on which spouses gets what in a divorce. Most of the variation among the states 

concerns whether the divorce takes place in an; 

• equitable distribution (common law) state or 

• in a community property state. 

• Nine states are currently community property states: Arizona, California, Idaho, Louisiana, 

Nevada, New Mexico, Texas, Washington, and Wisconsin. 

• Community property is a state statute mandated concurrent form of ownership between H 

and W 

• Earnings of the H and W are considered CP and thus are equally divided between the spouses 

during marriage. 

• Assets bought by one spouse during marriage with CP funds earned during marriage are CP. 

• Separate property (SP) of each spouse brought into a CP state remains SP, as long as SP is 

properly segregated (not commingled) and thus separately identifiable. 

• Income from SP is SP income. 



• CP state (See California Fam. Code §125), may treat property acquired during marriage 

in a common law state as CP for CA marital property division purposes if it would have 

been CP had it been acquired in a CP state. 

• SP in a CP state may include property owned before marriage and property acquired during the 

marriage with solely the proceeds from the sale of SP. 

1. Each spouse may inherit or receive by gift property that will be classified as SP at divorce if 

not commingled and thus separately identifiable. 

2. Watch for SP assets improved with CP funds or labor which may result in an allocation of 

CP value to the marital balance sheet 

1. Business owned before marriage 

1. Labor of a spouse that improves value of business during marriage is a CP asset. 

2. If a business predates the marriage, it will likely be entitled to a SP allocation and CP 

allocation. 

1. The SP and CP allocations depends on several factors. 

2. Example of Factors Considered: 

1. How long before the marriage was the business started? 

2. What was the FMV and profitability of the business before marriage? 

• What was the business’ average cash flow before and after marriage? 

1. How much of the value change during the marriage resulted from the CP efforts of SP 

owner spouse? 

2. How much SP money was invested into it during the marriage? 

3. How much CP money was invested during the marriage? 

• What were market conditions at marriage and at time of divorce? 

3. The remaining 41 states are common law states. 

1. Community property (CP) law may never the less be relevant to common law states 

where property is acquired in a CP states and subsequently brought into non CP State 

because may remain CP for common law state and tax purposes. 

4. Equitable Division States 

1. In equitable distribution states, the courts decide what is a fair, reasonable, and 

equitable division of assets. 

2. The courts focus on factors such as; 



1. How long the marriage lasted? 

2. Title of assets or the source of the money used to acquire it is not controlling. 

3. Burden of identifying and proving the existence of assets on parties to the 

divorce. 

4. Retraining needed to make a spouse employable 

5. Tax consequences of any propose asset distribution or debt allocation 

6. The effect of any pre or post nuptial agreement 

1. Assets acquired during the marriage that are deemed not covered by a valid 

pre or post nuptial agreement are subject to equitable division. 

7. H or W may prove to the court that the other spouse fraudulently transferred 

assets with divorce on the horizon and have an equal amount of remaining 

marital assets awarded to him or her 

8. Both H and W responsible for debts incurred during the marriage. 

9. What property each spouse brought into the marriage 

10. The earnings power of each spouse during the marriage 

11. Responsibilities of each spouse for raising children 

• In summary, equitable distribution is described as a fair, but not necessarily equal, court mandated 

distribution of marital property. 

1. 1041 

1. Generally, under Sec. 1041(a), a property transfer to a former spouse deemed to be 

incident to divorce will not result in the recognition of taxable gain or loss or transfer 

(gift) taxes. A transfer is incident to a divorce if; 

1. the transfer occurs within one year after the date on which the marriage ceases; 

2. or is directly related to the cessation of marriage, which requires that the 

transfer: 

1. is made pursuant to a divorce or separation instrument, and 

2. occurs not more than six years after the date on which the marriage ceases. 

3. Transfer Taxes 

1. A transfer of marital property under a property settlement agreement that is 

incorporated into a divorce decree is not subject to gift / transfer tax. 



2. In Harris, 340 U.S. 106 (1950), the U.S. Supreme Court held a transfer made 

pursuant to a court decree, is not a promise or agreement between the 

spouses resulting in a “gift” under gift tax law. 

• If a transfer is not made under a property settlement agreement incorporated into a divorce decree 

(such that is qualifies for IRC Sec 1041), it may be exempted from gift tax under IRC Sec. 2516. 

1. Sec. 2516 provides that marital property settlements are deemed as made for full and 

adequate consideration if; 

1. the transfers are made pursuant to a written agreement and 

2. the divorce occurs within a three-year period beginning one year before the spouses 

enter into the agreement. 

2. Under Sec. 2516, the transfer does not have to occur during the three-year period, all that 

is required is that the transfer may be made any time later, as long as it is pursuant to an 

agreement entered into during the three-year period. 

1. Fraudulent and Other Property Transfers that can be Set Aside by a Divorce Court or 

Taxing Authority 

1. Transfers During Periods of Martial Difficulty 

1. A transfer of property solely by one spouse during a period of marital difficulty, 

whether or not divorce is on the horizon, might be held to have not been made 

unconditionally by the non-donor spouse and result in a reimbursement 

requirement to the non-donor spouse being imposed on the donor spouse. 

2. In the majority of states, the non-donor spouse may have legally set aside a 

gratuitous transfer of property made during a period of marital strife as a 

deemed fraudulent transfer. 

2. Transferee Liability 

1. Example Case Margie Reed Harper, TC Memo 1993-126 

1. H was audited in March and April of 1981 over suspected unreported income 

related to illegal drug trafficking. H and W fast tracked a divorce in July of 

1981. H was not present but filed an answer and a waiver and a division of 

property was not requested as the parties had not reached a settlement 

agreement at that point. The presiding family law judge was not informed 

that a property settlement was pending.  The Judge warned W that she could 

not seek any type of support from H and dissolved the marriage. 

2. In August of 1981, H transferred his ownership of real property to W’s 

daughter and the conveyance read: Conveyance pursuant to property 

settlement agreement and dissolution of marriage. In September of 1981 H 



transferred to W various assets that he owned without consideration. 

Immediately following these transfers H was insolvent 

3. In 1985, H was indicted for tax fraud and incarcerated for 18 months. 

4. In 1990, the IRS made a jeopardy assessment against W as transferee of 

assets from H via a Statutory Notice of Deficiency to which W filed a tax court 

petition. 

5. Citing Phillips v. Commissioner, 283 U.S. 589, 592, 593 n. 3 [ 9 AFTR 1467] 

(1931) the court held that pursuant to section 6901(a)(1)(A), the IRS may 

collect from a transferee of assets (W) the unpaid income tax liability of the 

transferor (H). 

6. Case law has defined a transferee as an individual who takes or receives 

property of another “without full, fair and adequate consideration to the 

prejudice of creditors” United States v. Floersch, 276 F.2d 714, 717 [5 

AFTR2d 1229] (10th Cir. 1960). 

7. Where the IRS meets its burden of proof, the transferee (W) is liable for the 

transferor’s (H’s) taxes owed up and until the transfer, as well as any 

additions to tax, penalties and interest, limited to the value of the assets 

transferred. 

8. IRS must rely on state law to make a determination as to the transferee’s 

liability for the transferor’s obligation. 

9. Under Florida case law, gifts and transfers made for the purpose or intent to 

delay, hinder, or defraud creditors is void, Schad v. Commissioner, 87 T.C. 

609, 614 (1986). 

10. Florida fraudulent conveyances case law list the following badges of fraud: 

1. The existence or threat of litigation 

2. A familial relationship between the transferor and transferee 

3. Grossly inadequate, or complete lack of consideration 

4. Secrecy and concealment of the transfer 

5. Retention of rights of possession of the property by the transferor 

6. The insolvency or indebtedness of the transferor at the time of the 

transfer 

7. The transfer of all or substantially all of the debtor’s estate 

11. The court pointed to the following badges of fraud in holding for the IRS. 



1. H was substantially indebted to the Government and was insolvent at 

the time of transfer to W 

2. The transfer from H to W lacked consideration and was to a family 

member 

3. H was aware that the IRS was auditing him with regard to substantial 

unpaid Federal tax liabilities 

12. Alter Ego or Nominee of the Transferor 

1. Another scheme (potentially criminal) to attempt to avoid / evade tax 

collection is where H and or W transfer property to a third party 

(ordinarily a friend or family) in a non-arm’s-length transaction (often 

at far less than fair market value with the non-documented 

understanding that the transaction is in name only and the asset is to be 

returned at a later date), where a large tax liability is owed or likely to 

soon be assessed. 

2. The IRS where faced with this scenario can claim that the third party is 

merely an alter ego or nominee of the transferor and issue a lien and 

begin to levy against the third party. 

• The relevant factors in making an alter ego or nominee determination include; 

• Whether the acquiring taxpayer used personal funds to acquire the property. 

• The adequacy and source of consideration. 

• The likelihood the property was placed in the nominee’s name in anticipation of a collection action. 

• Whether the acquiring party or rather the transferring party constructively enjoyed the benefits of 

possession and control over the property. 

• The relationship between the taxpayer and the acquiring party. 

• The formalities, or lack thereof, over the transfer of ownership. 

• Who is paying the maintenance expenses, using the property as collateral, paying state and local 

taxes on the property. 

1. Allocation of Estimated Tax Payments / Applied Overpayments in Divorce 

1. Where a divorcing couple has historically filed joint returns but intends to file married 

filing separate returns for the first time due to a pending divorce, any estimated tax 

payments made for the year are ordinarily credited by the taxing authorities to the 

first person listed on the previous year’s joint tax return. This person is viewed as the 

“taxpayer,” and is ordinarily the husband. Issues can arise when the wife is listed 

second and earns a majority of the couple’s income. 



2. Even if the parties agree in advance to some alternate allocation (other than 100% to 

the “taxpayer” spouse) there ordinarily is no reliable way to inform the taxing 

authorities of any agreed upon allocation of the estimated tax payments between the 

spouses other than 100% to the “taxpayer” spouse. 

• This situation is further exacerbated where “taxpayer” spouse file his or her tax return early in the tax 

season and gets a refund credited for 100% of the estimated taxes before the non “taxpayer” spouse files 

his or her tax return. 

1. While IRS publication 505, which concerns Withholding and Estimated Tax, indicates that 

couples can divide estimated tax payments, including applied refunds of prior year 

overpayments, in any way in which they so agree, the IRS will often ignore these 

calculations and simply allocate the entire overpayment to the “taxpayer” spouse without 

allocating any of the overpayment to the non “taxpayer” spouse. 

2. In seeming start contradiction to the IRS’s actions, IRC Sec. 6402(a) dictates that 

overpayments should be credited against the tax liability of the taxpayer that gave rise to 

the overpayment. If both spouses contributed to the overpayment on a prior jointly filed 

return, the overpayment theoretically needs to be apportioned to each spouse’s current 

tax liability in proportion to each’s contribution to the prior year’s overpayment. 

3. A potential solution to IRS ignoring agreed upon allocations problem could be to treat the 

current year estimated taxes including any prior year overpayment as a marital asset 

specifically allocated to the “taxpayer” spouse with the non “taxpayer” spouse receiving a 

like amount of some other form of martial asset in the property settlement. This approach 

could prove more manageable than providing an allocation of estimates and overpayments 

between the spouses to the IRS, which they often seem to overlook. 

1. Retirement Accounts 

1. The law provides for a lot of options to divide retirement accounts between divorcing 

spouses. However, many retirement accounts have fairly complex rules regarding 

division and some are unable to be divided at all. 

2. This creates a compliance minefield for clients and advisors alike. 

• CPAs and Attorneys that master the key legal concepts and tax issues surrounding the dividing 

retirement assets in divorce have a valuable service to offer.  (Many Divorce Attorneys Outsource this 

Work) 

1. When a retirement benefit to be split is made up of both premarital and post marital 

earned benefits, a “coverture fraction” is used to determine the portion of retirement 

benefits earned during the marriage. 

1. The numerator of the “coverture fraction” is the total period the participant spouse 

was in the plan during the marriage. 



2. The denominator of the ‘coverture fraction” is the total time the participant was in the 

plan from their year of enrollment up until the cessation of marriage (ordinarily the 

date of legal separation). 

2. Where a defined contribution plan is to be divided, the “coverture fraction” is converted to 

a percentage and then multiplied by the account balance to determine the value of the 

account that is attributable to the marriage that is to be divided. 

3. Where a defined benefit plan is to be divided, the “coverture” percentage is multiplied by 

the projected monthly pension benefit earned form plan enrolment to date of separation to 

determine the portion of the projected monthly benefit earned during the marriage. The 

present value of the of the projected monthly pension benefit earned during the marriage 

can also be calculated in a similar manner. 

• Qualified Domestic Relations Orders 

• Where a retirement benefit is legally capable of being divided and an offset out of other marital 

property is not desired or not possible to the spouse not entitled to a pension benefit, a qualified 

domestic relations order (QDRO) can be drafted by a legal professional with experience in this field 

(often assisted by a CPA). 

• QDROs are court orders directing a retirement plan administrator to pay benefits to an alternate 

payee (non-benefit earning souse). 

• QDROs are commonly used for most qualified plans such as 401(k) or 403(b) pension plans. 

• Plans divided via a QDROs are ordinarily free of immediate tax consequences via code section 

1041. 

• Benefits are taxable to recipient as ordinary income. 

• QDRO prohibited from requiring the plan to do anything for the non-benefit earning spouse that it 

does not already provide its existing plan participants. 

• E. QDRO will not be honored where drafted to pay out a lump sum if it the plan does not offer 

a lump-sum payout option to its other plan participants. 

• QDRO is executed by the divorce court and then supplied to the plan administrator. 

• The plan administrator ultimately determines whether the QDRO meets the plan’s 

requirements so it’s a great idea where possible to have plan administrators preapprove a 

draft QDRO before it is ultimately served on the court for execution. 

• Support Obligations 

• Alimony, Separate Maintenance and Child Support 

• At divorce the higher earning spouse will often be required to make various types of 

spousal and family support payments to the lower-earning spouse. 



• Qualified alimony and court ordered separate maintenance payments are deductible by 

the payer and are taxable income to the payee under IRC Secs. 71(a) and 215(a). 

• Child support and/or property distribution payments are nondeductible to the payor 

spouse and are not taxable income to the recipient spouse. 

• Generally, taxpayers are left free to choose the tax effect of alimony. 

• It can be drafted to either be deductible to the payer and taxable to the recipient or 

receive the same tax treatment as child support 

• No such flexibility exists for child support payments or property settlements. 

• Palimony 

• Payments made to former live-in companion, commonly called palimony, do not 

qualify as alimony because the payments are not between spouses. 

• Palimony payment are generally considered gifts that may be subject to gift 

tax unless the payments are specifically designated as for services where they 

will be taxable income to the recipient. 

• Understanding and Minimize the Risk of Criminal Prosecution for Tax Crimes 

in Divorce 

• Joint Liability for Tax Fraud, Tax, Penalties and Interest 

• Consider the following hypo: H typically prepares H and W’s married filing joint 

returns on turbo tax with very little involvement from W. W typically just signs 

where H says so. H decides that he wants to take steps to “further” reduce H and 

W’s tax burden.  Since H is a W2 employee and has run out of ideas for additional 

unreimbursed employee expenses and Schedule A – Itemized deductions, husband 

invents a hypothetical “paper only” business where no real business assets exist as 

a method whereby he can write off more of his “personal expenses” as business 

expenses. 

• In anticipation of paying less taxes in late December of year 1, H takes his 

friends golfing for the week and purchases a new 911 Porsche (curb weight 

3,153 lbs.). H titles the Porsche under his “consulting business” and in 

preparing year 1 taxes in year 2 writes of the golfing as 100% deductible 

“business promotion” and claims section 179 expense on the Porsche, 

claiming 100% business use on vehicle weighing over 6,000 pounds in the 

amount of $89,400 on H and W’s Joint Tax Return. 

• In year 4, when H and W are audited over a very suspicious Schedule C 

loss that seems to magically offset H and W’s ample W2 income, the IRS 

auditor quickly realizes that there is no “consulting” business and that 



the deductions were personal in nature. IRS auditor stops the audit and 

refers the issue to the Criminal Investigation Division. 

• Is W exposed for possible criminal prosecution as well? 

• Short answer yes… She signed the tax returns under penalties or 

perjury. 

• See Jurat next to both H and W’s signatures. 

• Under penalties of perjury, I declare that I have examined this 

return and accompanying schedules and statements, and to 

the best of my knowledge and belief, they are true, correct, 

and complete. 

• Subsequent divorce will not protect W, since filed joint returns during year at issue. 

1. If W is smart, at the first sign of criminal exposure, she will independently contact an 

experienced criminal tax defense attorney that will ordinarily counsel her to consider 

filing an innocent spouse claim and possibly an injured spouse claim as well. 

2. Family law attorneys need to very carefully evaluate the ramifications of “on-the-record” 

incriminating financial disclosures in a marital dissolution, and should use an abundance 

of caution (including the possibility of seeking a consultation from qualified criminal tax 

defense counsel) before concluding that “innocent spouse” protections will truly protect 

their client from the criminal and civil consequence of past-unreported income on married 

filing joint returns or on any entity or other tax filing where fraud occurred that their client 

signed or was merely involved with for that matter. 

2. On the Record Admissions / Evidence of Tax Crimes in Divorce 

1. S. v. Hoover, 83 Aftr 2d 99-2214 (175 F.3d 564) as an example 

1989. Hoover and his W began highly contested divorce proceedings in 1989. 

1990. As a result of the divorce, W was granted certain assets of the couple’s farm. 

1. In the process of W securing these assets, Hoover’s tax and dairy records were 

subpoenaed 

2. and resulted in a federal criminal tax investigation. 

• Dairy farmer’s conviction for filing false returns and statements was affirmed 

1. Taxpayer confirmed by appeals court to have acted willfully where he admitted during 

divorce proceedings that he 

1. substantially underreported business income, 

2. didn’t file returns 



3. asked his H and R Block return preparer not to show draft returns that they had 

prepared to IRS, and 

4. falsely stated on college financial aid application that he had no income where he had 

earned over $100,000 of unreported income that year and had only $13 in assets. 

5. Hoover also was found to have hid money from the IRS and W by; 

1. putting property and bank accounts in the names of other people, including his 

sons via joint accounts. 

2. Instructing creditors to write checks made out to his sons, but in reality he kept 

all the funds for himself. 

6. He admitted during a deposition in his divorce that his tax returns were not truthful 

and that he had earned substantial unreported income from his dairy business. 

7. Hoover’s argument at appeals that his true motivation was to hide his income and 

assets from his ex-wife and not to commit willful evasion was not persuasive given the 

tax savings windfalls to himself he had enjoyed at the expense of the government. 

2. Spousal Privilege and Divorce 

1. Under Pereira v. United States, 347 U.S. 1, 7 (1954), the spousal privilege continues 

only for the duration of the marriage; divorce removes the bar against one spouse 

testifying against another. 

2. Rationale for the continuing survival of the privilege is the concept that the trust and 

confidence between spouses should not be betrayed, and that the policy of fostering 

family stability benefits both the family unit and thus the public. 

• U.S. v. Fisher, 36 Aftr 2d 75-5269 (518 F.2d 836), (CA2), 06/30/1975 

• Fisher attempting to appeal his conviction on §7201 tax evasion for the years 1967 through 1970 

tax years argued wife’s testimony against him should have been disqualified. 

• On appeal, former wife’s testimony was held to be admissible in a criminal tax evasion trial against 

former husband. 

• No spousal privilege existed since H and W were divorcing at the time of the testimony and 

thus the marriage was all but over. 

• Under Peek v. United States, 321 F.2d 934, H waived spousal privilege by his counsel’s failure 

to object when his wife was first called to the stand. 

• IRS Whistleblower Program 

• The IRS offers qualified tax fraud whistleblowers between 15% to 30% of the recovery from a 

tax cheat resulting from a tip. These awards increase the likelihood of courtroom personnel 



reporting testimony / evidence regarding tax fraud to the IRS in the hope of receiving a 

Whistleblower’s Award pursuant to I.R.C. § 7623. 

• Innocent Spouse Treatment 

• By requesting innocent spouse relief on Married Filing Joint (MFJ) return(s), H or W can 

possibly be relieved of joint and several civil liability for tax, penalties and interest, and 

potential criminal liability, if their spouse (or former spouse) acted alone in improperly or 

fraudulently claiming deductions or omitted income (committing fraud) on a MFJ return. 

• Ordinary income purposely reported as capital gain, purposely overstated (net 

operating loss / capital loss) carrybacks and carryovers, purposely claiming credits the 

taxpayer is not entitled to are additional examples of tax fraud. 

• The electing spouse did not knowingly participate in the filing of a fraudulent joint 

return. 

• Generally, where H or W qualifies for innocent spouse relief the service will proceed civilly 

(and potentially criminally) solely against the guilty spouse (or former spouse). 

• However, H and W remain joint and severally liable (and potentially criminally) for any tax, penalties 

and interest, that does not qualify for innocent spouse relief. 

1. To qualify, the taxpayer must be able to show that they were not aware of the 

understatement on the return at issue and that there were no circumstances at the time 

that should have made the taxpayer suspicious. 

2. The taxpayer must establish that existing circumstances make it inequitable to hold them 

responsible for the tax debt. 

3. Innocent spouse relief is still available where H and W still married and living together. 

• Separation of Liability 

• This alternate provision enables a H or W that has filed a joint return, who are subsequently 

divorced, separated or widowed or that have lived apart for at least one year, to limit (through a 

separate allocation) their liability for deficiencies on the joint return(s) at issue. 

• Under this provision a spouse can attempt to elect to limit the total tax debt flowing from a joint 

return to that spouse’s allocable portion of the deficiency as if H and W had filed separate returns. 

• No relief will be provided related to an ex spouse’s tax liability to the extent that the taxpayer 

seeking relief actually knew about the unreported / underreported income items when they signed 

the joint return, unless they can show that they signed the joint return under duress in which case 

the return is deemed not to be a joint return. 

• Any available relief to electing spouse is decreases by the fair market value of any assets that the 

non-innocent spouse transferred to the taxpayer deemed to be for the purpose of avoiding paying 

the tax at issue. 



• Disqualifying property transfers can occur several years after the year of the understatement 

such as receipt of life insurance proceeds on the non-electing spouse. 

• Disqualifying property also includes assets transferred between H and W as a part of a 

fraudulent scheme. 

• Equitable Relief 

• This third provision enables a joint return filer to avoid liability for unpaid tax, penalties and 

interest stemming from joint returns that were filed, but not paid, or alternatively for tax debt that 

does not qualify under the provisions above where it would not be equitable to hold a taxpayer 

accountable for the tax debt. 

• Equitable relief is even available when there is no additional deficiency because the joint return 

filed was accurate, however the tax due was not paid through no fault of the electing spouse. 

• To qualify for the electing taxpayer must demonstrate that at the time the return was filed, 

they had no knowledge and had no reason to know that the tax would not be paid, and 

demonstrate it was not unreasonable for the electing spouse to have believed that the tax was 

paid by the non-electing spouse. 

• It is also available when there is a deficiency (original return was not accurate / even fraudulent), 

but the electing spouse doesn’t qualify for the above two options. 

• Economic Hardship 

• One method to argue that it would be inequitable to hold the electing spouse liable would be 

to demonstrate that they would suffer economic hardship if relief is not granted. 

• Economic hardship exists where the electing spouse, in having to pay the tax liability, or some 

portion of it, would result in their inability to provide for their basic reasonable living 

expenses based on their individual circumstances. 

• An electing spouse’s income of less than 250 percent of the federal poverty guidelines 

supports the hardship argument unless the electing spouse has sufficient assets from which 

they could service the back tax debt and meet their ongoing reasonable living expenses. 

• Detrimental Facts to Hardship Analysis 

• Whether the electing spouse shares expenses or has expenses paid by another individual 

is also relevant to the hardship analysis. 

• Whether requesting spouse enjoyed the benefits of a lavish lifestyle i.e. owns luxury 

assets and takes expensive vacations. 

• Claiming Innocent Spouse Treatment, Separation of Liability, Equitable Relief 

• In order to obtain relief a timely election must be submitted on IRS Form 8857. A 

statement should be attached detailing why the electing spouse should qualify for relief. 

In general, the spouse seeking relief must generally file the 8857 within two years after 



the IRS begins collection action against the electing spouse. An exception is available for 

a qualifying spouse electing equitable relief of an unpaid liability up until expiration of 

the 10-year period of limitations on collections. 

• An election can be filed before a collection action has started, but not before the service 

is auditing a return or where there may be an outstanding tax liability. 

• A collection action includes a § 6330 opportunity for hearing before levy notice, an offset 

of a liability against an overpayment, a collection suit, or the filing of a claim in a 

bankruptcy or foreclosure proceeding to which the electing spouse is a party or that 

involves property of the electing spouse. 

• The issuance of a notice of deficiency, tax lien or demand for payment, does not, in itself, 

constitute a collection activity. 

• A valid election cannot be grounds for a refund. 

• Reason to Know 

• An electing spouse will be deemed to have reason to know of an understatement if a 

reasonable person in similar circumstances would have known of the understatement. 

• The is a facts and circumstances analysis and the factors analyzed are as follows: 

• The nature of the erroneous item and the amount of the erroneous item relative to 

other return positions. 

• H and W’s historical financial situation. 

• The electing spouse’s educational background and business experience. 

• The extent of the electing spouse’s participation in the activity that resulted in the 

erroneous item. 

• Whether the electing spouse inquired, at or before signing the return, regarding 

income or deductions or credits include on or omitted from the return that a 

reasonable taxpayer would inquire about. 

• Whether an erroneous or fraudulent position on a return was a comported with, or 

deviated from a recurring pattern of return positons on prior years’ returns. 

• The presence of a pattern of personal spending that appears lavish or unusual 

when compared to the couples historical spending patterns. 

• Culpable spouse’s evasiveness and or deceit over H and W’s finances. 

• A large variance between H and W’s reported income and their actual lifestyle. 



• The poor mental or physical health of the electing spouse is also relevant and the 

IRS will consider “the nature, extent, and duration of the condition, including the 

ongoing economic impact of the illness. 

• Where a divorce decree assigns the sole liability for H and W’s tax debt to the non-

electing spouse, this weighs in favor of relief especially where electing spouse has 

complied with the law themselves for a significant period of time subsequent to the 

divorce unless the electing spouse knew or had reason to know, the non-electing 

spouse would not pay the income tax liability. 

• Grounds to be Excused from Reason to Know (Actual Knowledge) 

• Electing spouse was the victim of domestic abuse and as a result of the prior abuse 

did not challenge the treatment of any item on the return out of fear of retaliation 

by non-electing spouse. 

• Non electing spouse maintained control over the household finances by restricting 

the electing spouse’s access to financial information and not able to challenge 

return out of fear of retaliation because of history of domestic abuse. 

• Domestic abuse includes physical, psychological, sexual, or emotional abuse, and 

includes actions aimed to control, isolate, humiliate and intimidate the electing 

spouse, as well as efforts to undermine the electing spouse’s ability to reason 

independently.  History of drug or alcohol abuse of non-electing spouse also 

relevant. Abuse of the electing spouse’s child or other family members living in the 

same household may under the law equate to abuse of the electing spouse. 

• Duress (discussed elsewhere) 

• Remaining Joint and Several Liability to Non-Electing Spouse 

• A non-electing spouse remains jointly and severally liable for the entire tax, even if 

the other spouse successfully made an election on an 8857. 

• Notice to Non Electing spouse 

• Upon receiving the 8857 the IRS is required to place the non-electing spouse on 

notice and inform them of their right to supply any information relevant to the 

services determination. 

• The IRS will share with the non-electing spouse any information provided by the 

electing spouse unless this would impair tax administration. 

• The IRS will also inform non-electing spouse of any preliminary and final 

determinations on the request. 



• The Tax court will allow the non-electing spouse access to any legal proceeds as a 

party to the determination and accept the filing of a notice of intervention 

challenging the entitlement to relief from joint liability. 

• Tax Court Review of IRS denial of election 

• Electing spouse that is denied may obtain Tax Court review of the IRS’s final 

determination on a § 6015 relief from joint and several liability election including 

an equitable relief request. 

• A tax court petition requesting the court’s review must ordinarily be filed within 90 

days after receipt of notice of the IRS’s final determination of the allowable liability 

relief. A petition is also timely if mailed within a reasonable time after the service 

has not responded for six months to the 6015 relief election or request. 

• Bar on Collection Activity and Tolling of Statutes of limitations. 

• Once a 6015 relief election is filed, the IRS may not, unless in its judgement determines that 

collection will be jeopardized by delay, levy or bring a collection proceeding to collect tax that is 

directly related to the pending election until the 90-day period expires after denying the election or 

equitable relief request and, if tax court petition is timely filed contesting the denial, until the tax 

court renders a decision. 

• The running of the 10-year collection statute is tolled during the period the IRS is procedurally 

barred from collection and for an additional 60 days afterward. 

• The IRS is not barred from collection efforts and thus there is no tolling of the 10-year statute of 

limitations where a spouse is solely requesting equitable relief and such relief is denied. 

• Injured Spouse Treatment 

• Requests a taxpayer’s share of a joint tax refund. 

4. Risk to Client and Associated Professionals (Judge, Attorneys and CPAs) in 

subsequent IRS Criminal Investigation Sparked by a Divorce Proceeding 

1. Risk to Client 

1. If persuasive evidence of tax fraud comes to the attention of a judge presiding 

over a divorce (or his staff), the judge or member of his staff may report the fraud 

to the IRS or state taxing authorities. 

2. IRS agents are trained to scrutinize public divorce court documents for evidence 

of under-reported income or tax fraud. 

• If, the client (innocent – or even more interesting – not so innocent spouse) decides to demand a 

property settlement or support based on actual, but previously unreported income, both the client and 

divorce counsel need to clearly understand the risks of a criminal tax investigation ensuing at a later 

date. 



1. Some divorcing spouses directly tip the IRS about their spouse’s tax fraud out of a desire 

for revenge or pure vindictiveness. 

1. They may even be eligible for a reward as participants in the IRS Whistleblower 

program. 

2. If a client’s intentional failure (fraud) in disclosing financial resources to the court is 

discovered, it is extremely difficult, if not impossible, for that client to recover the almost 

assured loss of credibility in the eyes of the court and there is the exposure to potential 

Perjury charges. 

3. If false, misleading, or incomplete financial evidence is submitted, followed by the court 

making a consequently faulty judgment or the parties negotiating a faulty settlement 

agreement, then the final divorce is always subject to being reopened at some point in the 

future and retried at great additional expense and at potentially great disadvantage to the 

non-disclosing spouse. 

• Also consider the chances of a potential subsequent criminal tax investigation being opened if evidence 

of fraud becomes part of the public record. 

• Risk of Criminal Tax Audit 

1. Commonly Charged Tax Crimes in Divorce 

1. Tax evasion. 

1. (Federal) A defendant can be convicted of attempting to evade tax if, a tax 

deficiency can be proven to exist between the return at issue and the correct 

amount of tax as proven by the government, the government can prove that the 

defendant took affirmative actions in an attempt to evade or defeat the correct 

amount of tax and the defendant acted willfully. 

2. Willful failure to collect or pay tax. 

1. (Federal) A defendant who is required to file a return and who willfully fails to 

file the return by the due date (or extended due date) can be convicted of failure 

to file a return. 

2. California Tax Code § 19706 makes explicit that a felony occurs if any person 

willfully fails to file any return with intent to evade any tax imposed by the state 

income tax laws. 

3. Filing False Returns or False Documents 

1. (Federal) A defendant can be convicted of making and subscribing a false return 

or other document if it can be proven that they willfully made and subscribed a 

return, the return contained a statement or included another document that 

included a statement that it is made under the penalties of perjury, and it can be 

proven that the defendant did not believe that the document was true and correct 

as to every material matter at the time of signature. Tax Preparers can also be 



convicted of the same crime if it can be proven that they aided or assisted in the 

preparation or presentation of a false return or other document. This creates an 

inherent conflict of interest between the tax preparer and the defendant 

taxpayer. 

4.  

1. The general conspiracy statute is 18 U.S.C. § 371, which criminalizes two different 

types of conduct. The statute makes it an offense “[i]f two or more persons 

conspire either to commit any offense against the United States, or to defraud the 

United States, or any agency thereof in any manner or for any purpose.” The first 

part of this statute is called the Offense Clause. It prohibits one from conspiring to 

commit any federal offense (i.e. one that is defined elsewhere). The second part is 

called the Defraud Clause—it seeks to prohibit a conspiracy to “defraud the 

United States.” It does not require proving that the taxpayer committed any other 

offense; it “stands on its own” as it were. 

5. Risk to Judge 
If either during the course of discovery or at trial, a family law judge learns that a witness or a party 
has committed tax fraud does the judge have a duty to report it to the taxing authorities?  The judicial 
decision to report tax evasion 

is complicated, where judges are faced with overlapping federal and state laws and ethical rules and 
rulings.  Most judges will exercise judicial restraint and invest serious contemplation of the issue 
before reaching any decision. 

1. Judicial Duties 

1. Duty to Maintain the Integrity and Independence of the Judiciary and Avoid 

Impropriety in Fact or Appearance. 

1. A court will often exercise a different level of scrutiny over attorneys before them 

as they are officers of the court than it will to the public who come before them 

having committed an apparent or alleged tax crime but are seeking the benefit of 

the legal process to obtain the shelter of law in their divorce. 

2. ABA Model Code of Judicial Conduct, Canon 2.4 Rule 2.15 obligates a judge to take 

action if they learn of misconduct by other judges or lawyers. If the judge 

determines another judge has violated the Code of Judicial Conduct or a lawyer 

before them has violated the Code of Professional Conduct and the particular 

conduct raises a substantial question as to the judge’s or lawyer’s honesty, 

trustworthiness or fitness, the judge is required to inform the appropriate 

authorities. Judges that become aware of such violations, may find themselves 

accused of engaging in unethical conduct if they fail to make such a report where 

they are required to.  The rational for the imposition of this duty on a judge is to 

ensure that the public has confidence in the legal system and process.  Some 

judges feel that they are required to extend this duty to report to witnesses and 



parties that appear before them where they learn that a tax crime may have been 

committed though the evidence or testimony before the court. However, in most 

states, including California, under state law and ethics rulings, a civil judge’s duty 

to report illegal conduct, including tax evasion, is not mandatory but rather is left 

to the judge’s discretion. 

3. A courtroom is not a “duty free zone” where a crime may be admitted with 

impunity. 

4. A blanket judicial attitude of “hear no evil, see no evil, report no evil” would not 

inspire public confidence in the judicial system. 

5. A judge can often perceive a duty to report crime or fraud to uphold the integrity 

of the judicial system. 

6. But note federal misprision of felony statute exposure below which could make it 

a felony for the judge not to report the issue. 

7. Factors a Judge will / should / could consider when exercising Judicial 

discretion in choosing whether or not to report tax fraud: 

1. The nature and seriousness of the offense 

2. Whether the crime has a victim (especially if the victim is the other spouse 

before the court) and if so whether the victim is operating under a disability 

that would interfere the victim’s ability to report the crime; 

• Conclusiveness of the information or evidence before the Judge that a crime has been actually 

committed 

1. The recent, remote, or ongoing nature of the crime; 

2. Whether a danger to the community exists or the public trust is involved; 

1. Parties Victimized by Tax Evasion 

1. Cheating on tax returns and then lying about income on financial disclosures with a 

divorce court negatively effects the other litigant spouse’s confidence in the judicial 

system. 

2. When a parent seeks to shield income from his requirement to support his children or 

spouse by first committing tax evasion to understate income and then falsely 

representing to the divorce court his earnings ability as supported by fraudulent 

returns, it cuts against vital public policies and would appear to tilt the scale in favor 

of disclosure the tax fraud to the taxing authorities. 

2. Effect of Tax Fraud on the Public Interest 



1. Tax evasion has a public dimension where taxpayers that follow the rules effectively 

have to pay more in taxes than they would have, had everyone complied with tax law. 

Governments depend on tax revenue to provide vital services to its citizens. 

3. Judicial Immunity 

1. Randall v. Brigham, 74 U.S. (7 Wall.) 523, 536, 19 L.Ed. 285 (1869) – The doctrine of 

judicial immunity, which the Supreme Court of the United States has said “is as old as 

the law,” is essential to the impartial administration of justice. 

2. Earl v. Mills, 275 Ga. 503, 504, 570 S.E.2d 282 (2002) – Judges are “immune from 

liability in civil actions for acts performed in their judicial capacity.” 

3. a judge is not immune from liability for nonjudicial actions, i.e., actions not taken in 

the judge’s judicial capacity. 

4. A trial judge is acting within the scope of his discretion where he reports criminal 

activity to “appropriate authorities.” 

5. Antoine v. Byers & Anderson, 508 U.S. 429, 435 (1993) – The Supreme Court has 

declared that “discretionary decision making by judges” is what “the doctrine of 

judicial immunity is designed to protect” 

4. Conflict with Best Interest of the Child Standard 

1. If a couple before a family law court filed fraudulent joint tax returns, there is civil 

liability and criminal exposure to both the H and W. Any civil liability would be a 

marital debt, subject to allocation between H and W and distribution as part of the 

marital balance sheet. A criminal tax investigation / prosecution will certainly impair 

family finances and, if fraud is ultimately proven and tax charges are assessed against 

either parent, being incarcerated would certainly impair a parent’s ability to support a 

child and therefore a referral to the taxing authorities by a family law judge becoming 

aware that the tax fraud took place could be against the best interest of the child. 

5. Sanctions Other Than Reporting Tax Fraud to IRS 

1. A court may consider whether other sanctions available to the court should be 

imposed as an alternative to reporting tax fraud that the court becomes aware of to 

the taxing authorities. The fraudulent misrepresentation of a party’s income could 

justify an award of legal fees or a fine against an admitted tax-evading litigant. 

6. Federal Misprision Statute 

1. 18 U.S. Code § 4 – Misprision of felony 

1. Whoever, having knowledge of the actual commission of a felony cognizable by a 

court of the United States, conceals and does not as soon as possible make known 

the same to some judge or other person in civil or military authority under the 

United States, shall be fined under this title or imprisoned not more than three 

years, or both. 



2. The existence of the federal misprision of felony statute dictates a logical conclusion 

that federal public policy potentially requires a state family law judge, who learns a 

party before him or her has committed tax fraud, may be under a duty to notify the 

federal and state taxing authorities of the crime even considering the fact that the 

judge could potentially only be prosecuted under the statute through some 

affirmative act of concealment. 

7. Risk to Attorneys 

1. Risk to Family Law Attorneys 

1. Lawyer Learns of False Financial Information Submitted by Client to Court 

or Third Party 

1. A Lawyer is prohibited from offering evidence to a court or to a third party 

that he or she knows to be false. 

2. If the lawyer later learns evidence presented into evidence or given to a third 

party was false, the attorney is required to remedy the situation. 

3. Under Rule 3.3, Candor Toward the Tribunal, He or she may be required to 

reveal the falsity to the court or third party. 

4. Under Rule 4.1, Truthfulness in Statements to Others, a lawyer is required to 

disclose to a third party any fact known to him where disclosure becomes 

necessary to avoid assisting a client in committing a fraudulent act, such as 

hiding income or assets in a divorce. 

5. Where a lawyer is intending to continue to represent a client, while 

endeavoring to undo whatever harm has been done in reliance on a client’s 

false statement they are simultaneously 

obligated both to protect client confidences under Rule 1.6 in the process which can be extremely 
tricky. 

1. If a client outright refuses to allow the attorney to disclose the information to the affected 

parties that will correct the previous disclosure falsehood, the lawyer must withdraw from 

the representation, under rule 1.16, Declining or Terminating Representation. 

2. The attorney must generally use their independent judgment to determine whether or not 

their client’s financial disclosure in a divorce is credible. 

3. Therefore, prudent attorneys will gather and compare all necessary supporting 

documentary evidence including for example, entity and personal tax returns, corporate 

and personal financial statements, loan applications, accounting records, and bank records 

(etc.) for comparison to the divorce financial disclosure. 



4. A lawyer is ethically required to inform his or her client that they have an obligation to 

report all income and assets in the divorce financial disclosure statements, whether or not 

the income or assets are otherwise traceable. 

5. If tax returns, subsequently determined to be fraudulent, were submitted to a court or 

third party as evidence of 

past income, they must be amended to reflect true income which creates exposure for a subsequent 
criminal tax prosecution (seek a consultation with experienced criminal tax defense counsel). 

2. Becoming the Target of an Investigation 

1. If an attorney learns of a client’s past and much more dangerous ongoing criminal tax 

reporting activity and provides advice to the client on the best way to “deal with it” 

before a divorce court, the attorney can find themselves is a very precarious position 

not only with the court, but before the IRS and the federal government. Remember 

that attorney-client privilege does not extend to advice deemed to be given to a client 

in the planning or furtherance of criminal or fraudulent conduct.  Tax Crime exposure 

for Divorce Counsel includes: 

2. Conspiracy 

371. Conspiracy to impede collection of a federal tax under 18 U.S.C. § 371. 

3. Obstruction 

7212. Obstructing or impeding the administration of the IRS, including the 

collection of tax owed under I.R.C. § 7212. 

4. Forfeiture 

7212. The federal government has recently increased their exercise of their 

forfeiture power when addressing fraudulent and criminal citizens. Attorney’s 

fees may be subject to forfeiture as well. 

5. Other Ethical Dilemmas 

0. Providing Financial Advice 

1. Most Family law attorneys are not educationally qualified to provide 

sophisticated financial or tax advice. 

2. To this end many family law attorney engagement letters specifically 

disclaim responsibility for financial or tax advice. 

• Many of these disclaiming attorneys occasionally fail to refer their clients to CPAs or other qualified 

professionals to seek tax or financial advice. 

1. This creates an opportunity to be of value to Divorce Counsel by CPAs. 

4. Judge’s duty to Report any Attorney that has Violated the Professional Code of 

Conduct 

5. Extortion Charges versus Duty of Zealous Advocacy 



1. Family law cases often touch upon criminal tax issues. It may be a somewhat common 

occurrence that threats are made between the parties to directly or indirectly report 

the other spouse for tax fraud if certain demands are not met. 

2. Consider this Hypo: W’s counsel has advised H that if a marital settlement is not 

negotiated to W’s satisfaction, H, a Doctor, will face a whistleblower claim filed with 

the IRS for past fraudulent returns and may simultaneously face an investigation for 

the improper dispensing of prescription medicines. 

1. While this may appear to be zealous advocacy to some, this is a crime, extortion, 

subject to prosecution and also it is a basis to set aside any marital agreements 

obtained in this manner. 

2. Under Penal Code 518 PC, the California crime of extortion or blackmail occurs 

when a person uses force or threats to compel another person to give them 

money or other property. 

• California Penal Code § 519 provides 

• Fear, such as will constitute extortion, may be induced by a threat of any of the following: 

• To do an unlawful injury to the person or property of the individual threatened or of a third 

person. 

• To accuse the individual threatened, or a relative of his or her, or a member of his or her 

family, of a crime. 

• To expose, or to impute to him, her, or them a deformity, disgrace, or crime. 

• To expose a secret affecting him, her, or them. 

• To report his, her, or their immigration status or suspected immigration status. 

• There are a host of threats that can lead to an extortion charge in a family law case. Some examples 

are; 

• Threatening to reveal the criminal activity of the other party, most frequently related to tax 

fraud; 

• Threatening to disclose private divorce issues to business associates, coworkers, and other 

third parties to cause embarrassment. 

• Threatening to reveal violations of professional regulations that could lead to professional discipline 

censure or sanction 

1. Threatening to divulge intimate secrets to family members, including secrets relate to the 

parties’ sex life, sexual preferences, etc. 



2. Threatening to use disruptive discovery techniques on a spouse’s business associates, 

customers and employees whom would then be in a position to draw embarrassing 

inferences regarding a spouse’s life issues and the couples intimate divorce details. 

3. Other threats aimed at tarnishing a person’s reputation or impacting a person’s ability to 

earn a living. 

6. Rule 5 – 100 California Rules of Professional Conduct 

1. A member shall not threaten to present criminal, administrative, or disciplinary 

charges to obtain an advantage in a civil dispute. 

2. It is not improper to actually make a report about the other party’s illegal conduct to 

the appropriate government agency, but it is improper for a lawyer to use the 

potential reporting as a means of gaining leverage and securing an advantage as to an 

issue in a civil case. 

3. California Lawyer Discipline Outcomes 

1. Admonition 

1. A written non-disciplinary reprimand issued by the Office of the Chief Trial 

Counsel or the State Bar Court pursuant to Rule 264, Rules of Procedure of 

the State Bar. 

2. Reproval 

1. A censure or reprimand issued by the Supreme Court or the State Bar Court 

that is not a matter of public record unless imposed after the initiation of 

formal disciplinary proceedings. No period of suspension is imposed.  The 

reproval may be imposed with duties or conditions. 

• Probation 

• A status whereby a member retains the legal ability to practice law subject to his or her compliance 

with terms, conditions and duties for a specified period of time. 

1. Suspension 

1. A disciplinary action that prohibits a member from practicing law or from holding 

himself or herself out as a lawyer for a period of time set by the California Supreme 

Court. 

1. A suspension may be either stayed or actual. 

2. Disbarment 

1. A disciplinary action whereby the California Supreme Court expels an attorney 

from membership in the State Bar. The attorney’s name is stricken from the roll 

of California attorneys and the attorney becomes ineligible to practice law. 



3. Risk to CPA 

1. Divorce engagements commonly require CPAs to perform in one or both of 

the following two roles; 

1. as a forensic accountant charged with locating all pertinent assets and 

liabilities for marital division. 

1. CPA investigates and analyzes financial evidence and interviews related 

parties to ensure all marital assets and liabilities are properly disclosed 

in order to prevent financial fraud from occurring during the divorce. 

2. Forensic examination and evidence and testimony may be used at trial. 

2. as a tax expert relating to the separation of marital assets and support 

payments to minimize any associated tax burden. 

2. Conflicts of Interest in Representing Both Spouses 

1. Rule 1.110 of the AICPA Code of Professional Conduct and Circular 230 

govern conflicts of interest. 

1. Firms must have a written policy by which partners and staff are 

informed or, and steps are laid out to mitigate, common potential 

conflicts of interest, such as those inherent in continuing to service 

divorcing clients. 

2. Per the AICPA Code, ET §102-2, a conflict of interest may occur where a 

member of a CPA firm “has a relationship with another person, entity, 

product, or service that could, in the member’s professional judgment, be 

viewed by the client, employer, or other appropriate parties as impairing the 

member’s objectivity”. 

3. This does not outright prohibit the provision of non-attest services, (I.E. tax 

services) as long as the member believes that the professional service can be 

performed with objectivity, and the relationship that could potentially be 

viewed as a conflict of interest is disclosed to the client and informed 

consent is obtained. 

4. Potential Conflicts of Interest Identified Under 10.29 of Circular 230 

1. The representation of one client will be directly adverse to another 

client 

2. There is a significant risk that the representation of one or more clients 

will be materially limited by the practitioner’s responsibilities to 

another client, a former client or third person, or by a personal interest 

of the practitioner. 



3. Under 10.29 the practitioner may still represent the client even where a 

conflict of interest exists if; 

1. the practitioner reasonably believes he or she will be able to 

provide competent and diligent representation to each affected 

client; and 

2. assuming the representation is not prohibited by law, each affected 

client waives the conflict of interest and gives informed consent, 

confirmed in writing by each affected client, at the time the 

existence of the conflict of interest is known by the practitioner. 

4. 29(b)(3) requires the written confirmation to be executed within a 

reasonable time after the informed consent, (no later than 30 days) and 

practitioners additionally required to retain on file the written informed 

consents for a minimum of 36 months from the date services are 

rendered to the affected clients. 

5. The written informed consents must be made available to the IRS upon 

request. 

5. What Constitutes Informed Consent 

1. What constitutes informed consent varies by jurisdiction and by the 

local ethical rules of the various legal or accounting organizations 

charged with regulating the particular profession at issue. 

2. For example, ABA Model Rule 1.4(b) states that a client must be 

provided; 

1. Relevant information to the extent reasonably necessary to permit 

the client to make informed decisions regarding the representation. 

3. The overarching theme of these various professional rules is to require 

the professional to provide the client sufficient relevant information so 

that they fully comprehend the transactions involved in the professional 

service being rendered to enable the client to accurately gauge the scope 

of risk being undertaken by them in utilizing the practitioner to provide 

services in the face of an identified conflict of interest. 

6. Example of Common CPA Conflict of Interest in a Divorce Scenario 

1. CPA has prepared a joint Form 1040 for H and W for several years and 

routinely provides professional services to both H and W related to 

several separate and joint business ventures. CPA receives a call from H 

stating that H and W headed towards a divorce. 



1. H wants to discuss the preparation of a joint return for H and W and 

wants specific advice as to potential tax positions or other 

accounting, legal advice that could help H prevail over W in 

negotiating an advantageous marital assets division and support 

agreement. 

2. Could W (or more likely W’s Divorce Counsel) view H’s request of 

CPA as affecting his or her objectivity? 

• Could CPA’s service to H be viewed be materially limited by his responsibility to W? 

1. Any advantage secured for H will likely be disadvantageous to W. 

2. CPA will be unable to perform with 100% neutrality and thus will not be able to meet the 

objectivity, competency, and diligence standards required by Circular 230, the AICPA and 

most state prescribed ethical performance standards. 

3. Consequently, CPA should not prepare a joint return for H and W nor should he or she 

provide counsel to “seek an advantage by H over W in the coming divorce” even if both H 

and W are willing to sign informed consents. 

• Potential for prosecution for the unauthorized practice of law where legal advice provided related to the 

divorce even where advice is competent. 

7. Conflict of Interest Between CPA and Taxpayer Where Tax Fraud Later Discovered 

1. Where the CPA is the original preparer of returns subsequently found to be fraudulent 

before a divorce court, the CPA understandably has a strong motivation to protect 

their reputation with the taxing authorities at the expense of the client’s reputation 

with the divorce court and possibly at the expense of the client’s liberty where the IRS 

later peruses the public record underlying the divorce and discovers the tax fraud. 

This makes the CPA a great candidate to be government witness number one in 

establishing the client’s willful tax evasion especially where the client provided the 

CPA incomplete or worse yet a cooked set of books that the CPA relied on to prepare 

the tax return. 

8. Lack of Attorney Client Privilege for Return Preparation 

1. A preparer, even where they are an attorney, does not have attorney client privilege 

and anything that the client said to the preparer related to the preparation of the 

return can be used against the taxpayer in a court of law. 

2. If Subpoenaed as a witness, the CPA can face contempt of court charges if they refuse 

to testify which include indefinite arrest until the CPA decides to cooperate and or 

fines. 

3. The CPA’s tax advice privilege under Section 7525 is unavailable when a matter turns 

criminal. 



4. Only the client can waive federal section 7525 privilege and any state law based 

confidentiality privileges with the CPA. Thus, a CPA, should seek counsel when 

presented with a court or a taxing authorities request for documents or to answer 

questions / be deposed. The CPA should put the client on notice of the request and 

seek permission to allow themselves to be questioned or before disclosing any 

confidential matters or client documents. Without first obtaining permission, The CPA 

should not disclose or provide anything absent a valid court order or subpoena. 

5. A taxpayer’s delivery of personal papers to a CPA can effectively waive any Fifth 

Amendment production privilege that might exist. 

9. CPA Work Product Privilege in a Divorce 

1. When is the work product of a CPA related to a divorce privileged and thus non 

discoverable? This question frequently arises in CPA divorce engagements when 

serving in the capacity of a forensic accountant. CPA are also asked to review and 

sometimes prepare tax returns in a divorce engagement. A CPA hired to be an expert 

and to offer testimony in open court be definition has no work product privileges and 

thus his or her work product is discoverable before the divorce court and where a 

criminal tax issue subsequently arises. Where fraud may be evident in tax returns 

before the divorce court the enlightened attorney will choose to directly engage a 

qualified Criminal Tax Defense Attorney or Kovel Accountant whom is completely 

separate from the testifying expert. 

10. Filing Amended of Delinquent Returns During or on the eve of Divorce 

11. Amended Returns 

1. The decision to file amended returns to correct prior fraudulent positions likely to 

come to light in a divorce proceeding can be viewed by the taxing authorities as an 

admission of facts that can lend themselves perfectly to the taxing authorities 

establishing each and every element of various tax crimes. 

1. (See Quiet and Loud Disclosures Above) 

2. Filing amended returns may effectively mitigate the damage to the government 

caused by previous tax crimes however it will not function to erase them. A tax crimes 

was committed with the fraudulent filing of the original return. 

3. AICPA Statements on Standards for Tax Services No. 6, paragraph 11, states: “If a 

member believes that a taxpayer may face possible exposure to allegations of fraud or 

other criminal misconduct, the member should advise the taxpayer to consult with an 

attorney before the taxpayer takes any actions.” 

4. The quandary inherent in this guidance presents to the unwary CPA a golden 

opportunity to engage in the unauthorized practice of law if he or she alone makes a 



determination as to whether a taxpayer’s actions are criminal or are rather “just 

negligent”. 

5. If the CPA attempts to make this legal determination, the CPA will may obtain non-

privileged communications or documents to the disadvantage of the taxpayer. 

6. The safest course of action is to have a criminal tax defense lawyer vet the client as to 

the facts behind the client being delinquent especially where there a large amounts of 

income involved, especially involving foreign income producing assets. A Kovel 

accountant can provide assistance to the tax attorney in making a determination if tax 

crimes have been committed, but should prepare returns for the client if a need for 

privilege exists. Delinquent returns never take aggressive positions that could 

potentially be viewed as evidence of willfulness. 

12. Delinquent Returns 

1. The somewhat less risky decision to file true accurate and complete delinquent 

returns in the face of a divorce can serve as an admission of the elements underlying 

the tax crime of failure to file. 

2. Since simple failure to file is only a federal misdemeanor rather than a felony even 

where easily established this crime is rarely prosecuted. 

3. Failure to file for California purposes is a Felony that I have seen prosecuted and have 

experience with defending in the investigation phase. 

4. Where the factors below from the “Spies evasion” doctrine are present federal 

misdemeanor non filing can be ramped up to federal felony tax evasion. The Spies 

evasion doctrine is a legal theory that finds a taxpayer criminally liable when he 

willfully 

1. (1) fails to file a tax return, and 

2. (2) his action is coupled with an “affirmative act of evasion,” like actively 

concealing or misleading the government. 

5. In Spies the Supreme Court identified at least seven examples of conduct that 

constituted affirmative acts of evasion. The Court stated: [We] “think [the] affirmative 

willful attempt may be inferred from conduct such as; 

1. keeping a double set of books, 

2. making false entries of alterations, 

• or false invoices or documents, 

1. destruction of books or records, 

2. concealment of assets or covering up sources of income, 



3. handling of one’s affairs to avoid making the records usual in transactions of the kind, and 

• any conduct, the likely effect of which would be to mislead or to conceal.” Spies v. United States, 317 U.S. 

492, 499 (1943). 

1. What is an “affirmative act” for purposes of the Spies evasion doctrine? 

1. It may be any number of things, including but not limited to, making a false statement 

to the IRS, either oral or written. Importantly, the statement could be made before, 

after, or at the same time as filing the tax return. Thus, for example, a taxpayer makes 

an “affirmative” act of evasion after failing to file his income tax return when he lies to 

the IRS about how much income he earned. Accordingly, a taxpayer’s lying about 

earnings could also earn him jail time-and heavy penalties.. 

2. Malpractice 

1. Lastly even where the CPA has made an error in preparing the client’s return they are 

not likely to throw themselves under the bus to protect the client at the risk of a 

malpractice suit. 

3. When to Punt 

1. Eggshell Audits 

2. Criminal Investigation 

3. Evidence of Tax Fraud Committed on Returns CPA Filed Surfaces 

4. Unauthorized Practice of Law 

56. Tripping into the unauthorized practice of law will run you afoul of AICPA Code of 

Professional Conduct, section 56.07, Article V-Due Care – “Competence 

represents the attainment and maintenance of a level of understanding and 

knowledge that enables a member to render services with facility and acumen”. 

57. Engaging in the unauthorized practice of law UPL can result in serious state 

criminal liability. For example, in Florida UPL is a third degree felony punishable 

by up to five years in jail! 

1. Engaging in UPL could serve to bar the collecting of fees for services 

rendered. 

2. Engaging in UPL could support a malpractice suit. 

3. Engaging in UPL could result in a denial of malpractice coverage in the event 

you are sued. 

58. Tax Crime Exposure 

1. Aiding and Abetting 

1. The basis for aiding and abetting violations is accomplice liability. An 

individual may be indicted as a principle for committing a substantive 

offense upon a showing of him or her to be an aider or abettor. In 



practice this means persons who have aided and assisted another in tax 

evasion by concealing another person’s sources of income or assets. To 

prevail in bringing a charge under the federal aiding and abetting 

statute, the government must prove beyond a reasonable doubt that: 

1. A substantive criminal offense was committed. 

2. The defendant, by affirmative conduct, participated in, counseled, 

or assisted in the commission of the substantive offense. 

3. The defendant shared with the principal the criminal intent to 

commit the substantive offense. 

2. An accused must associate themselves in some manner with a criminal 

venture to be convicted of aiding and abetting the commission of an 

offense. This is established by a showing of participation in the criminal 

venture that demonstrates a desire to seek and bring about the criminal 

result. However, the aider and abettor need not perform the substantive 

offense nor even know its details to be convicted or even be present 

when the offense is committed. To be successful in bringing an action 

for aiding and abetting, the government need only show that the 

defendant intentionally assisted in the commission of a specific crime in 

some substantial manor. 

3. In order to sustain a conviction the government must present evidence 

showing an underlying offense, this means aiding and abetting is not an 

independent crime. However, the principal who was aided and abetted 

does not need to be identified or convicted for the government to 

convict the party accused of aiding and abetting. Moreover, an outright 

acquittal of the principal will not bar the prosecution of the aider and 

abettor. Because the aiding and abetting statute does not create a 

separate offense, the applicable statute of limitations for bringing an 

aiding and abetting charge is the same as that of the underlying 

substantive crime that is at issue. 

• Actions for CPA to Take to Protect Themselves 

• A team approach between a tax defense lawyer and a CPA is quite often appropriate yet so often 

not sought out by the CPA. As a team, the tax lawyer and the CPA can effectively use their unique 

skill sets and training to benefit the client.  The team approach will ordinarily yield the best results 

possible for the client and afford each professional the greatest liability protection. 

• Know what services you legally can perform and what services you should refrain from 

performing. 



• Do not allow yourself to believe if it has never happened to you or on of your clients, it will not 

happen! It only takes once!   CPAs go down for tax fraud on a regular basis. The federal justice 

system is unforgiving and unrelenting if they choose to go after you. 

• Treat each divorce engagement as unique and avoid cookie cutter approaches. 

• Be ever alert for conflicts of interest developing at any stage of an engagement. 

• Do not let your client turn you into a reluctant, often uncompensated, witness. 

• Never assume the client is what they purport to be. Keep a healthy skepticism and independent 

view point. 

• Never say, do or document anything that you would not want raised in open court. 

• Never cross the line for a client! See aiding and abetting above! 

5. Deductible vs Non Deductible Divorce Related Accounting and Legal Fees 

1. Deductible Versus Non Deductible Divorce Legal and Accounting Fees 

1. Tax Advice 

212. Expenses paid or incurred for tax advice/ compliance / counsel 

are deductible under §212. 

213. Legal fees paid to ascertain the tax consequences of settling a 

lawsuit are deductible. 

1. Deductions are allowed for legal advice as to the tax consequences of 

divorce and or separation. 

214. Legal fees allocable to understanding the tax ramifications where 

drafting an ante nuptial agreement are deductible under §212, but any legal 

fees allocable to negotiating a property settlement are not. 

2. Tax-motivated divorces and annulments 

212. Tax-motivated divorces and annulments may be disregarded for tax 

purposes by the taxing authorities 

213. Fraudulent Transfers 

1. Uniform Fraudulent Transfer Act (UFTA) 

1. The purpose of the act is to prevent a citizen from divesting 

themselves of assets while claims are pending, or in anticipation of 

future claims. 

2. UFTA 4(a)(1) 

• A transfer is fraudulent (whether the creditor’s claim arose before or after the transfer was made) if the 

debtor made the transfer with actual intent to hinder, delay, or defraud any creditor 



1. Example Case 

1. U.S. v. Baker, 116 AFTR 2d 2015-5674 

1. In February of 2007 the Bakers were asked to complete a Form 433-A, as the IRS 

was attempting to collect an assessment in excess of $5,000,000 related to H’s use 

of a Son of Boss tax shelter on his 2002 federal tax return. H and W 

simultaneously began to retitle assets. H’s interest in the family residence was 

transferred into two trusts listing the couple’s two minor children as 

beneficiaries. 

2. A federal district court held that transfers of a H’s property to W, as part of a 

divorce settlement were made to delay or defraud creditors (including the IRS). 

Court held that divorce was obtained to facilitate fraudulent asset transfers. 

Court noted that only W was represented by divorce counsel, that H and W 

continued to live together subsequent to the divorce in the same house that was 

transferred to W as part of a divorce settlement.  In the settlement H received a 

disproportionally small allocation of H and W’s assets while W received a 

disproportionately small amount of H and W’s debts. 

3. Family friends of H and W testified that H and W held themselves out and carried 

on as married couple after the divorce by sleeping in the master bedroom in the 

same bed, engaging in sexual relations, taking on extensive renovations of the 

home. 

4. The execution of a separation agreement by a judge in a divorce as fair and 

equitable between H and W does not “represent a determination that the 

agreement perpetrates no fraud upon the creditors of one spouse, particularly 

where the claims of creditors are not made known to the court.” In re Chevrie, 

2001 WL 120132, at 10 (Bankr. N.D. Ill. Feb. 13, 2001). 

5. A fraudulent transfer may be held to have occurred when a divorce is merely a 

sham although procedurally complete, “but the transferor nonetheless favors 

transferring assets to the ex-spouse rather than seeing them go to a creditor 

body.” In re Hill, 342 B.R. 183, 196 (Bankr. D.N.J. 2006) 

6. Divorce and Need for Estate Planning Review 

1. Individuals contemplating or engaged in a divorce need to have a 

professional review of their estate plans and get out in front of the income 

and transfer tax issues that will certainly arise as a result of the divorce. 

2. Individuals faced with divorce need to consider the effects of the divorce on 

their will, life insurance, property rights, gift tax aspects of any property 

transfers incident to the divorce, and the effect of prenuptial agreements and 

what would happen if the individual dies before the divorce finalized. 



3. Most states’ have statutes that automatically invalidate will provisions that 

benefit the former ex-spouse following a divorce. 

4. It may be wise to invalidate or edit a will during the pendency of a divorce or 

unintended consequences could ensure if an individual happened to die 

before the divorce was final and assets went to the soon to be ex-spouse that 

were not intended. For the same reason beneficiary designations on life 

insurance should be changed. The way in which property is titled should be 

reviewed for the same reason as property could pass to the ex-spouse in an 

unintended fashion. 

 


